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Bureau of Customs 


(T.D. 73-84) 
Antidumping—Canned bartlett pears from Australia 


The Secretary of the Treasury makes public a finding of dumping with respect 
to canned bartlett pears from Australia. Section 153.43, Customs Regulations, 
amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C., March 21, 1973. 


TITLE 19—CUSTOMS DUTIES 
Cuartrer I—Bureau or Customs 


PART 153-——ANTIDUMPING 


Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the Secretary of the Treasury responsibility 


for determination of sales at less than fair value. Pursuant to this 
authority the Secretary of the Treasury has determined that canned 
bartlett pears from Australia are being, or are likely to be, sold at 
less than fair value within the meaning of section 201(a) of the 
Antidumping Act, 1921, as amended (19 U.S.C. 160(a)). (Pub- 
lished in the Federal Register of December 5, 1972 (37 F.R. 25859, 
F.R. Doe. 72-20806).) 

Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the United States Tariff Commission responsi- 
bility for determination of injury or likelihood of injury. The United 
States Tariff Commission has determined, and on March 1, 1973, it 
notified the Secretary of the Treasury that an industry in the United 
States is likely to be injured by reason of the importation of canned 
bartlett pears from Australia sold at less than fair value within the 
meaning of the Antidumping Act, 1921, as amended. (Published in 
the Federal Register of March 7, 1973 (38 F.R. 6239, F.R. Doe. 
73-4400).) 

On behalf of the Secretary of the Treasury, I hereby make public 
these determinations, which constitute a finding of dumping with 
respect to canned bartlett pears from Australia. 
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Section 153.43 of the Customs Regulations is amended by adding 
the following to the list of findings of dumping currently in effect: 
Merchandise Country TD. 

Canned Bartlett Pears Australia 73-84 
(Secs. 201, 407, 42 Stat.11, as amended, 18; 19 U.S.C. 160, 173.) 
(643.8 
Marruew J. Marks, 
Acting Assistant Secretary. of the Treasury. 


[Published in the Federal Register March 23, 1973 (38 F.R. 7566) J 


(T.D. 73-85) 


Countervailing duties—Refrigerators, freezers, other refrigerating 
equipment, and parts thereof from Italy 


Notice of countervailing duties to be imposed under section 303, Tariff Act of 
1930, by reason of the payment or bestowal of a bounty or grant on exporta- 
tion of refrigerators, freezers, other refrigerating equipment, and parts thereof 


from Italy 
DepPaRTMENT OF THE TREASURY, 
OrricE OF THE CoMMISSIONER OF CUSTOMS, 


Washington, D.C. 
TITLE 19—CUSTOMS DUTIES 
CuArrer I—Bureav or Customs 


PART 16—LIQUIDATION OF DUTIES 


In the Federal Register of November 10, 1972 (37 F.R. 23928), the 
Commissioner of Customs announced that information had been re- 
ceived in proper form pursuant, to section 16.24(b) of the Customs 
Regulations (19 CFR 16.24(b)) which appeared to indicate that 
certain payments made by the Government of Italy on the exportation 
from Italy of refrigerators, freezers, other refrigerating equipment, 
and parts thereof constitute the payment or bestowal of a bounty or 
grant, directly or indirectly, within the meaning of section 303 of the 
Tariff Act of 1930 (19 U.S.C. 1303) upon the manufacture, production, 
or exportation of the merchandise to which the payments apply. The 
notice provided interested parties 30.days from the date of publication 
to submit data, views, or arguments concerning the existence or non- 
existence and the net amount of a bounty or grant. 

An investigation was conducted pursuant to section 16.24(d) of 
the Customs Regulations (19 CFR 16.24(d) ). 





CUSTOMS 3 


After consideration of all information received, the Bureau is satis- 
fied that exports of refrigerators, freezers, other refrigerating equip- 
ment, and parts thereof from Italy are subject to bounties or grants 
within the meaning of section 303. 

Accordingly, notice is hereby given that refrigerators, freezers, other 
refrigerating equipment, and parts thereof imported directly or in- 
directly from Italy, if entered for consumption or withdrawn from 
warehouse for consumption after the expiration of 30 days after pub- 
lication of this notice in the Customs Bulletin, will be subject to the 
payment of countervailing duties equal to the net amount of any 
bounty or grant determined or estimated to have been paid or bestowed. 

In accordance. with section 303, the net amount of the bounties or 
grants under the information presently available has been ascertained 
and determined or estimated to be as specified in Appendix A. Be- 
cause information regarding the exact amount of bounties or grants 
is incomplete, further declarations of the net amount of the bounties 
or grants ascertained and determined or estimated to have been paid 
upon the exportation of refrigerators, freezers, other refrigerating 
equipment, and parts thereof from Italy will be published in subse- 
quent issues of the Customs Bulletin. 

Effective on the 31st day after the date of publication of the notice 
in the Customs Bulletin and until further notice, upon the éntry for 
consumption or withdrawal from warehouse for consumption of such 
dutiable refrigerators, freezers, other refrigerating equipment, and 
parts thereof imported directly or indirectly from Italy which benefit 
from such bounties or grants, there shall be collected, in addition to any 
other duties estimated or determined to be due, countervailing duties 
in the amount ascertained in accordance with the above declarations. 

The liquidation of all entries for consumption or withdrawals from 
warehouse for consumption of such refrigerators, freezers, other re- 
frigerating equipment, and parts thereof imported directly or indi- 
rectly from Italy which benefit from these bounties or grants and are 
subject to the order shall be suspended pending further declaration 
of the net amount of the bounties or grants paid. A deposit of the 
estimated countervailing duty, in the appropriate amount, shall be 
required at the time of entry for consumption or withdrawal from 
warehouse for consumption. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be paid or credited, directly or indirectly, upon the manu- 
facture, production, or exportation of such refrigerators, freezers, 
other refrigerating equipment, and parts thereof. 
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The table in section 16.24(f) of the Customs Regulations (19 CFR 
16.24(f)) is amended by inserting after the last entry for Italy, the 
words “Refrigerators, freezers, other refrigerating equipment, and 
parts thereof” in the column headed “Commodity,” the number of 
this Treasury Decision in the column headed “Treasury Decision,” 
and the words “Bounty Declared-Rate” in the column headed 
“Action.” 

(R.S. 251, secs. 305, 624; 46 Stat. 687, 759; 19 U.S.C. 66, 1308, 
1624.) 

(644) 
Vernon D. Acres, 
Commissioner of Customs. 
Approved March 25, 1973: 
Epwarp L. Morean, 
Assistant Secretary of the Treasury. 


{Published in the Federal Register March 28, 1973 (38 F.R. 8057) J 


APPENDIX A 


The amounts set forth below will be collected as estimated countervailing 
duties unless satisfactory evidence is provided with respect to any particular 
importation that a lesser amount is applicable. 

Per Kilogram 
(Lire) 
Complete refrigerators (cabinets, chests, and refrigerated counters, re- 

frigerated display cases, water coolers and the like) 17. 85 
Insulated cold cabinets (unequipped), isothermal cabinets, ice-cream stor- 

age cabinets and the like 14. 82 
Refrigerating apparatus and components thereof, fixed on a common base- 

plate, including freezers and parts 21. 24 


('T.D. 73-86) 


Liability of vessel entry bond for foreign vessel repairs 


Bond posted for vessel’s entry includes obligation for duty on foreign vessel 
repairs 
DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusToMs, 
Washington, D.C., March 26, 1973. 
The text of the Memorandum Opinion by the United States District 
Court for the Southern District of Texas, dated January 19, 1973, in 
United States v. Julius S. Gissel and Globe Indemnity Company and 
United States v. C. J. Thibodeau and Company and Travelers In- 
demnity Company, is set forth below. The Opinion confirms a ruling 
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of the Bureau of Customs abstracted as Treasury Decision 70-254(2), 
favorably cited in Part IV of the Opinion, that when a vessel agent 
posts his Vessel, Vehicle, or Aircraft Bond to cover entry of a vessel, 
all conditions of the bond are obligated and obligation is not limited 
to cover only those transactions identified on Customs Form 3171, 
Application Permit—Special License Unlading—Lading—Overtime 
Services, filed by the agent at the time of entry. The condition of the 
bond to pay any duties found legally due the United States includes 
duty due on foreign vessel repairs under section 1466, title 19, United 
States Code, up to the face value of the bond. 
(212.6) 


Lronarp LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 
HOUSTON DIVISION 


UNITED STATES OF AMERICA, 
Plaintiff, 
¥. CIVIL ACTION 
NO. 70-H-542 
JULIUS SCHUTZE GISSEL, d/b/a 
COLLIN & GISSEL and GLOBE 
INDEMNITY COMPANY, 
Defendants. 
UNITED STATES OF AMERICA, 
Plaintiff, 
¥- CIVIL ACTION 
NO. 70-H-543 
C. J. THIBODEAUX AND COMPANY, 
and TRAVELERS INDEMNITY 
COMPANY, 
Defendants. 
Anthony J. P. Farris, U.S. Atty., B. Stephen Rice, Asst. U.S. Atty., 
Houston, Texas, Anthony W. Gross, Atty., Admiralty & Shipping 
Section, Dept. of Justice, Washington, D.C., for plaintiff. 


Alan S. Dale, Eastham, Watson, Dale & Forney, Houston, Texas, for 
defendant Gissel. 


Robert M. Julian, Vinson, Elkins, Searls & Smith, Houston, Texas, 
for defendants Globe Indemnity Company, C. J. Thibodeaux & Com- 
pany amd Travelers Indemnity Company. 
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In these consolidated actions the United States, as obligee, seeks to 
recover on two $10,000 bonds which it is asserted guaranteed the pay- 
ment of certain customs duties previously assessed against the vessel 
SS SEA PIONEER pursuant to 19 U.S.C. § 257 as a result of for- 
eign vessel repairs. The defendants are (1) the principals on the 
bonds, who are also the local berth or husbanding agents for the same 
vessel and its owner on separate occasions, and (2) the sureties on 
said bonds. The parties have stipulated the facts and, therefore, the 
causes have been submitted for decision on briefs. 


2. 
Tuer Facruan BackGrounp 


The facts which lead to the instigation of these lawsuits against the 
local berth agents and the sureties on their bonds can be briefly sum- 
marized. The SS SEA PIONEER was a 18,000 ton merchant vessel 
owned and operated by Pioneer Tankers, Inc. and documented under 
the laws of the United States. The vessel made various trips to foreign 
ports and thereafter correlative first entries into American ports as a 
merchant vessel. Two such first entries into American ports provide the 
setting for these lawsuits. The first occurred at Port Arthur, Texas, 
and the second took place approximately 18 months later at Galveston, 
Texas. 

Prior to the Port Arthur entry defendant Collin & Gissel in its 
capacity as local berth agent for various vessels routinely filed on 
January 8, 1964, with the Collector of Customs its blanket bond 
entitled “Vessel, Vehicle, or Aircraft Bond (Term)” on Customs Form 
7569 in the principal sum of $10,000 covering the period January 7, 
1964, through January 6, 1965. This bond bound this defendant as 
principal to pay to the Collector of Customs’ various sums potentially 
due the United States from the master or owner of the vessels that this 
defendant represented as a result of their entry into an American port. 
Defendant Globe Indemnity Company was surety on the bond. On 
May 22, 1964, defendant Collin & Gissel undertook to act as local agent 
in connection with the arrival, entry and clearance of the SS SEA 
PIONEER at the Port of Port Arthur. This defendant through a sub- 
agent filed with the Collector of Customs at Port Arthur a form en- 
titled “Application and Permit to Lade or Unlade Vessels of 5 Net 
Tons or More and to Allow Unentered Cargo to Remain upon Wharf 
Beyond 5-Day Period” on Customs Form 3171 on which certain routine 
port operations or services were designated in connection with the 
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soon-to-arrive vessel. Reference was made therein to the previously 
filed blanket bond. 

The SS SEA PIONEER duly arrived at Port Arthur on May 27, 
1964, inbound from a foreign voyage during which various repairs to 
the vessel had been made that required the payment of statutory duties. 
At the time of entry the master of the vessel filed an incomplete Cus- 
toms Form 7535 designated “Entry of Equipment and/or Repair Parts 
Made in Foreign Countries upon American Vessels” reflecting that an 
indeterminate amount of repair duties were due. The vessel subse- 
quently departed for another American port without its master or 
owner making a deposit or posting a bond for the preliminarily esti- 
mated duties. Following various communications between Customs 
officials and the vessel’s owner this foreign repair entry was finally 
liquidated on November 28, 1967, and notice of duties due in the amount 
of $14,216.96 was sent to the vessel’s owner and defendant Collin & 
Gissel. However, neither payment nor a statutory protest of the assess- 
ment, pursuant to 19 U.S.C. §§ 1514, 1515, was duly forthcoming on 
behalf of the owner or the local berth agent. 

Prior to the Galveston entry of the SS SEA PIONEER, defendant 
C. J. Thibodeaux and Company (Thibodeaux) in its capacity as local 
berth agent for various vessels routinely filed its blanket bond entitled 
“Vessel, Vehicle, or Aircraft Bond (Term)” on Customs Form 7569 
in the principal sum of $10,000 covering the period March 1, 1965, 
through February 28, 1966. Defendant Travelers Indemnity Com- 
pany was surety on the bond. On October 11, 1965, defendant 
Thibodeaux undertook to act as local agent in connection with the 
arrival, entry and clearance of the SS SEA PIONEER at the Port 
of Galveston. As defendant Collin & Gissel had done, defendant 
Thibodeaux filed Customs Form 3171 on which certain routine port 
operations and services were designated in connection with the soon- 
to-arrive vessel, and reference was made therein to the previously filed 
blanket bond. The SS SEA PIONEER duly arrived at the Port of 
Galveston on October 12, 1965, inbound from a foreign voyage during 
which repairs to the vessel had been made which required the payment 
of a duty. At the time of entry the master of the vessel filed an incom- 
plete Customs Form 7535 designated “Entry of Equipment and/or 
Repair Parts Made in Foreign Countries upon American Vessels” 
reflecting that certain duties on the ship repairs were due. The vessel 
subsequently departed for another American port without making a 
deposit or posting a bond for the estimated duties. Following various 
communications between Customs officials and the vessel’s owners this 
foreign repair entry was finally liquidated on March 26, 1968, and 
notice of duties due in the amount of $57,674.26 was sent to the vessel’s 
owner and defendant Thibodeaux. However, neither payment nor a 

497-542—73—2 
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statutory protest to this assessment, pursuant to 19 U.S.C. §§ 1514, 
1515, was duly forthcoming on behalf of the owner or the local berth 
agent. 

It is at this point that the facts of these lawsuits depart from what 
would be an ordinary and routine vessel entry and subsequent collec- 
tion of customs duties from the vessel’s owners. Sometime prior to 
May, 1968, the SS SEA PIONEER was seized in Singapore, Malaya 
in connection with judicial proceedings instituted to foreclose a ship 
mortgage held on the vessel. The SS SEA PIONEER was subse- 
quently sold, and the proceeds of the sale were paid into the registry 
of the Singapore court. At the request and expense of defendant Collin 
& Gissel the United States agreed that such defendant could intervene 
on its behalf in the Singapore proceedings to assert the claim for 
foreign repair duties against the proceeds of the sale on deposit in the 
court registry. These efforts proved to be of no avail, since on April 29, 
1969, the claim was disallowed in its entirety by the Singapore Court 
as being in the nature of an unenforceable foreign revenue and/or 
penal law. Turning to the only other apparent sources of possible 
payment of these overdue duties, the United States then made formal 
demand on the sureties of the bonds of the agent-defendants, Collin & 
Gissel and Thibodeaux. When payment was not forthcoming in due 
course, these lawsuits were instituted. 


II. 


Tur ConTENTIONS 





The contentions of the various parties can be simply stated. The 
Government contends that the obligations assumed by the defendants 
in executing the blanket term bonds are express and unequivocal. It 
is asserted that by the terms of these bonds the defendants as local 
agents unconditionally promised to pay any duties or other sums found 
to be legally owed to the United States by the vessel owner or its 
master. It is the Government’s position that, since these defendants 
chose to obligate themselves unconditionally for the payment of the 
foreign vessel repair entry duties up to the $10,000 limit of their term 
bonds, there can be no legal defense to actions such as these to collect 
under the bonds. 

The defendants, however, in an attempt to evade this theory of lia- 
bility, simply assert that, notwithstanding the express language of the 
term bonds, they never promised or undertoook to pay the foreign 
repair duties. It is their contention that the term bonds were executed 
only to accommodate and guarantee the payment of various nominal 
expenses ordinarily incurred by vessels entering and departing port 





CUSTOMS 9 


and for which local berth agents are generally looked to for payment. 
Alternatively, in the event that they are liable on the bonds, defendants 
assert that the Government has waived its right to collect the duties 
from them both as agents and sureties since it granted continuous 
extensions of time to the owner of the SS SEA PIONEER to liquidate 
the duties due without their knowledge or consent. It is also asserted 
that the Government must exhaust its remedies against the vessel 
and its owner prior to seeking collection from the defendants. 

Restated in more practical terms, this is an issue which arises solely 
because the owner of the SS SEA PIONEER went bankrupt, thereby 
causing the Government to look around for alternative sources in order 
to secure payment of such duties on foreign vessel repairs. This situa- 
tion has caused the Government to focus on the agents’ blanket bonds 
which concededly have never been attacked in such fashion before, at 
least in the Southern District of Texas. 

From the evidence submitted for consideration by this Court, it is 
apparent that a ruling in this case is of more than incidental sig- 
nificance to all parties. If the Government under these circumstances 
cannot go against the agent’s bond, it presumably has no recourse at 
all to recover the duties incarred by the bankrupt shipowner as a 
consequence of its obtaining foreign vessel repairs on the SS SEA 
PIONEER. On the other hand, there is only a paucity of case au- 
thority in this legal area and no proof in this record of any procedure, 
custom or practice which firmly supports the theory that a local agent 
should be liable for such repairs under its blanket bond that routinely 
covers its services relative to the arrival, entry and clearance of all 
vessels handled during the one year term of the bond. This legal dis- 
pute necessarily compels close scrutiny of the relevant statutes and 
regulations. 


IIl. 


Section 466 or Tue Tartrr Act or 1930: 








A. 


Tne Statutory Backerounp 





The Tariff Act of 1930 included within its formal title the following 
purpose: “An Act to provide revenue, to regulate commerce with for- 
eign countries, to encourage the industries of the United States, to pro- 
tect American labor, and for other purposes.” 46 Stat. 590 (1930). This 
statute provides for the imposition and collection of customs duties 
upon entry of various foreign merchandise into the United States. 
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Since foreign repair parts on vessels were generally thought of and 
classified as dutiable merchandise and since it was Congressional policy 
to encourage the obtaining of American flag vessel repairs in Ameri- 
can shipyards, such repairs were expressly included as dutiable mer- 
chandise within a provision of the Tariff Act. The tariff law has 
contained such a provision in substantially the same form since the en- 
actment of section 23 of the Tariff Act of 1866, 14 Stat. 183 (1866). 


B. 


Tue Stratutes 





The statute requiring that a duty be paid on foreign vessel repairs 
in effect at the times material to these lawsuits provided that: 


The equipments, or any part thereof, including boats, purchased 
for, or the repair parts or materials to be used, or the expenses 
of repairs made in a foreign country upon a vessel documented 
under the laws of the United States to engage in the foreign or 
coasting trade, or a vessel intended to be employed in such trade, 
shall, on, the first arrival of such vessel in any port of the United 
States, be liable to entry and the payment of an ad valorem duty 
of 50 per centum on the cost thereof in such foreign country ; and 
if the owner or master of such vessel shal] willfully and knowingly 
neglect or fail to report, make entry, and pay duties as herein 
required, such vessel, with her tackle, apparel, and furniture, shall 


be seized and forfeited. For the purposes of this section, compen- 
sation paid to members of the regular crew of such vessel in con- 
nection with the installation of any such equipments or any part 
thereof, or the making of repairs, in a foreign country, shall not 
be included in the cost of such equipment or part thereof, or of 
such repairs. 


19 U.S.C. § 257.1 This section clearly expresses a legislative intention 
that liability for repair duties accrue, be ascertained and paid upon 
arrival of the documented American flag vessel at the first American 
port of entry. This intention that prompt payment be made, while 
ostensibly achievable in practice at the time of the statute’s enactment, 
would appear to be somewhat less practical now, since it generally 
takes some time for the repairs and exemptions or remissions to be 
ascertained by the shipowner and thereafter the duties due computed 
by the Customs authorities. 

In order to accomplish the purpose of this section and the Tariff 
statute, the Secretary of the Treasury was given statutory authority 
to promulgate various regulations. First, he was authorized to “pre- 
scribe forms of entries, oaths, bonds and other papers”. 19 U.S.C. § 66. 
Second, he was authorized “to make such rules and regulations as may 


1As a result of the Tariff Act of 1971 this provision was recodified and is presently 
found in 19 U.S.C. § 1466. 
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be necessary to carry out the provisions of this chapter’...19. U.S.C. 
§ 1624. Third, he was authorized to “authorize the execution of a term 
bond the conditions of which shall extend to. and cover similar cases 
of importations over such period of time, not to,exceed, one year” as 
he shall fix. 19 U.S.C. § 1623(b) (3). Fourth, in situations in which 
bonds were not specifically required by statute, the Secretary was au- 
thorized to promulgate regulations to authorize collectors of customs to 
require bonds as deemed necessary for the protection of révenue or to 
assure compliance with any provision of the statute.19 U.S.C. 
§ 1623(a). : 
Tue ReGuLations 





The basic regulation, promulgated pursuant to the enabling provi- 
sions of the statute, to accomplish the purpose of 19-U.S.C. § 257 pro- 
vides that the vessel’s master upon entry at the first American port shall 
(1) file a declaration on Customs Form 3415 as to any foreign repairs; 
(2) file an entry on Customs Form 7535 for such repairs; (3) file 
receipts reflecting the repairs, or a physical examination shall be con- 
ducted to view the repairs and verify their costs; then (4). the duties 
shall be estimated and a deposit made or a bond on Customs Forms 
7567 or 7569 given before the vessel shall be allowed clearance; and (5) 
the entry shall be officially liquidated after the above stated receipts, 
or results of examination, are filed. 19 C.F.R. § 4.14. 


2 This section provides, in part, that: 
$4.14 Equipment and repairs to American vessels. 

(a) The master’s declaration on Customs Form 3415 required by § 4.7(d) (1), 
covering equipment, repair parts, or material acquired, or expense for repairs in- 
curred, in a foreign country, within the purview of section 466, Tariff Act of 1930, 
as amended, shall be filed whether or not the items, or any of them, may be exempt 
from entry as stated in paragraph (b) (1) of this section. 

(b) Entry on Customs Form 7535 shall be made for such equipment or repairs. 
Such entry shall show the last sailing date from each country at which repairs were 
made on the particular voyage. Estimated duties shall be deposited or a‘ bond on 
Customs Form 7567 or 7569 given therefor before the vessel shall be allowed 
clearance, except that— 

(1) No entry or bond shall be required with respect to items which the collector 
is satisfied are clearly within the purview of R.S. 3115(3), as amended, and 

(2) Vessels owned by the United States, although subject to-the provisions of 
section 466, Tariff Act of 1930, as amended, shall be allowed to.: proceed without 
such deposit of duties or filing of a bond, if operated by the Maritime Administration 
or other agency of the United States or if operated under an agreement providing 
that such an agency shall pay duties accruing under section 466. Vessels owned by 
the United States and operated by private parties who are liable by agreement for 
duties accruing under section 466 shall be treated in all respeets the same as 
privately-owned vessels— 


(c) ‘The master shall file with the entry receipts showing the costs of items 
enumerated in the said section 466. If, however, it is impracticable to produce 
such receipts at the time of entry, liquidation of the entry shall be suspended pending 
the furnishing of a complete account of the items liable to duty. In such cases the 
collector shall cause an examination of such equipment or repairs to be made by 
a representative of the appraiser’s office, if possible, in order to verify the cost 
declared on entry. If the cost of the equipment or repairs, as shown by the complete 
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In accord with these regulations upon the first entry at an Ameri- 
can port, the master or owner of the documented vessel makes a pre- 
liminary entry indicating the repairs made in foreign countries by 
filing Customs Form 3415 and later declares and makes a formal entry 
of such repairs by filing Customs Form 7535. The declaration on the 
latter form provides as follows: 


I hereby stipulate that the estimated duties will be deposited, or 
bond given therefor, before clearance is granted, except on vessels 
specially exempted by regulations of the Secretary of Treasury, 
and that all increased duties that may accrue will be paid when 
ascertained. 


account when filed, differs from that declared on entry, the cellector may permit the 
entry to be amended accordingly. 

(d) When the entry has been completed by the filing of proper evidence of cost 
and no application for relief as provided for in paragraph (e) of this section, has 
been filed within the time authorized or, if filed, has been finally acted upon, or the 
collector is informed that no such application will be filed, the entry shall be 
liquidated. 

(e) An application for relief may be filed with the District Director of Customs 
alleging that : 


(1) An item covered by the entry is not within the class of items liable to duty 
under section 466(a) of the Tariff Act of 1930, as amended, or 

(2) Such item is within the provisions of section 466(b) or 466(c) of the 
Tariff Act of 1930, as amended, or 

(8) Both of the foregoing. 


To insure consideration in liquidation of the entry, the application shall be filed 
within 90 days from the date of entry. Unless the district director is definitely advised 
that no application will be filed, the liquidation shall be suspended for 90 days to 
afford an opportunity for such filing. In meritorious cases and upon written request, 
the district director may authorize a further suspension of 90 days. Applications for 
relief submitted after those time periods shall not be considered without prior Bureau 
approval. Inasmuch as an unprotested liquidation insofar as it relates to the classifi- 
cation of items under section 466(u) of the Tariff Act of 1930, as amended, is final 
at the expiration of 90 days, a subsequent application in regard to such classification 
cannot be considered in the absence of a timely protest. 
* © * * * eo * 

(j) The authority under section 3115 of the Revised Statutes, as amended, to remit 
or refund duties is delegated to the several collectors of customs and their successors 
in office. When the evidence referred to in paragraphs (f), (g), or (h) of this section 
has been received and examined by the collector of customs he shall notify the 
owner or operator of the vessel, or other party in interest, of his decision, but if 
any doubt exists the case shall first be referred to the Bureau for advice. Thirty 
days after the date of such notice the collector shall proceed to liquidate the entry 
unless within that period the owner or operator of the vessel, or other party in 
interest, shall file a petition as provided for in paragraph (k) of this section. 

(k) The owner or operator of the vessel involved, or other party in interest, may 
file with the collector of customs a petition addressed to the Commissioner of 
Customs for a review of the collector’s decision on an application claiming relief 
under section 3115, Revised Statutes, as amended, (paragraph (e)(2) or (3) of this 
section). Such petition shall be filed in duplicate within 30 days from the date of 
the notice of the collector’s decision, shall completely identify the case, and shall 
set forth in detail the exceptions to the collector’s decision. When such a petition 
has been filed, the collector shall immediately transmit both copies thereof and the 
entire file to the Bureau, together with any comments he may desire to submit. When 


the Bureau's decision has been received the entry shall be liquidated in accordance 
therewith. 





CUSTOMS 13 


The form of bonds acceptable to the Customs officials for this pur- 
pose are prescribed by 19 C.F.R. § 25.4. That regulation provides for 
35 different bonds including the following: 


(18) Single entry vessel, vehicle, or aircraft bond, customs 
Form 7567, in such amount as the collector may deem necessary, 
but in no case less than $1,000. 


(19) Vessel, vehicle, or aircraft term bond, customs Form 
7569, in the amount of $10,000, or such larger amount as may be 
fixed by the district director of customs at the port where the 
bond is filed. The bond, when used as a blanket bond, shall be 
accompanied by a copy for each port named therein. 


19 C.F.R. § 25.4. The term bonds referred to under paragraph (19) 
above of these regulations are on Customs Form 7569 and are identical 
to those involved in these lawsuits. This form is entitled “Vessel, 
Vehicle, or Aircraft Bond (Term)”, and a descriptive note to the 
title provides: 
To lade or unlade at night or on Sunday or a holiday, to land 
equipment for repairs, etc., to discharge on lighters or outside 
docks, to pay legal charges, penalties, etc., to land cargo in other 


districts or foreign ports, to secure the payment of overtime, and 
to produce documents. 


The obligations of this agent’s blanket term bond as expressed on 
Customs Form 7569 are specific and unequivocal : 


Now, THEREFORE, THE ConpITION oF Tus Ostication Is SucH 
THat— 

(1) If the above-bounden principal shall pay to the collector 
of customs of said port(s) promptly on demand such penalties 
as may be incurred by the vessels, vehicles, or aircraft, together 
with the sums chargeable under law and regulations for such 
services as may be performed for said vessels, vehicles, or aircraft 
by customs officers or employees, and shall promptly pay any 
duties, charges, exactions, penalties, or other sums found legally 
due the United States from any master or other proper officer 
or owner of said vessels, vehicles or aircraft on account of said 
vessels, vehicles, or aircraft ; 


a bo * * * * 


Then this obligation shall be void; otherwise to remain in full 
force and effect. (Emphasis added). 

The master or owner of the vessel or its local berth agent secures 

a permit from the Collector of Customs for certain designated opera- 

tions or services at the port of entry by filing Customs Form 3171. 

The blanket bond is specifically referred to and obligated for any 

liability created as a result of the prescribed operations or services 

at the port. This form is entitled “Application and Permit te Lade 
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or Unlade Vessels of 5 Net Tons or More and to Allow Unentered 
Cargo to Remain upon Wharf Beyond 5-Day Period.” The regula- 
tions provide that: 


A master, owner, or agent of a vessel . . . who desires that ar- 
rival may be reported, entry made, and clearance obtained on 
board the vessel shall file with the district director of customs 
an application on customs Foria 3171 and a bond on customs 
Form 7567 in such penal stm as the district director of customs 
deems sufficient but not less than $1,000, or the usual term bond 
on customs Form 7569. 


19 C.F.R. § 4.16(a). The regulations further provide that the Collec- 
tor of Customs shall not issue a permit unless the merchandise is duly 
entered and a permit issued or a vessel bond on Customs Form 7567 
or 7569 is given. 19 C.F.R. §§ 4.16, 4.30.° 


% Section 4.16(b) provides that: 
(b) If the application is approved, the collector of customs or such deputy 
collector of customs as may be designated by him shall receive the report of arrival 
and the entry of the vessel and grant it clearance on board the vessel. 


Section 4.30 provides, in part, that: 
§ 4.30 Permits and special licenses for unlading and lading. 

(a) Except as prescribed in paragraph (f), (gz), or (k) of this section or in § 123.8 
of this chapter and except in the case of a vessel exempt from entry or clearance 
under 19 U.S.C. 288 no passengers, cargo, baggage, or other article shall be unladen 
from a vessel which arrives directly or indirectly from any port or place outside 
the customs territory of the United States and no cargo, baggage, or other article 
shall be laden on a vessel destined to a port or place outside the customs territory 
of the United States, if customs supervision of such lading is required, until the 
collector shall have issued a permit or special license therefor on customs Form 3171. 

(b) Application for such a permit or special license shall be made by the master, 
owner, or agent of the vessel on customs Form 3171, and shall indicate the type 
of operations desired. An agent of a vessel may limit his application to operations 
involved in the entry and unlading of the vessel or to operations involved in its 
lading and clearance. 

(c) No unlading or lading requiring customs supervision shall be done at night 
or on a Sunday or holiday unless the application on customs Form 3171 is supple- 
mented by a request of the master, owner, or agent of the vessel for overtime 
services of customs officers and the request is approved by the district director of 
customs. Such approval, together with the permit, shall constitute a special license. 
The request for overtime services of customs officers, shall be made on customs 
Form 3171. Such request for overtime services must specify the nature of the services 
desired and the exact times when they will be needed, unless arrangements are made 
locally so that the proper customs officer will be reasonably notified during official hours 
in advance of the rendering of the services as to the nature of the services desired 
and the exact times they will be needed. Such request shall not be approved unless 
the required cash deposit or bond on customs Form 7567 or 7569 shall have been 
received, except that, when a carrier has on file a bond on customs Form 3587, no 
further bond shall be required solely by reason of the unlading or lading at night 
or on a Sunday or holiday of merchandise or baggage covered by bonded transportation 
entries. If a request for overtime services is limited as set forth in paragraph (b) 
of this section, appropriate words such as “to enter and unlade”, or “to lade and 
clear”, shall be used in the request. Separate bonds shall be required if overtime 
services are requested by different principals. 

(d) Except as prescribed in paragraph (f) or (g) of this section, a separate 
application for a permit or special license shall be filed in the case of each arrival. 
The permit or special license shall not become effective until the master shall have 
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IV. 


Tue ANALYSIS 





With this background the Court turns to the specific issue involved 
in these lawsuits—the scope of liability of a local berth agent on his 
blanket bond. A partial resolution of this issue has been previously 
litigated in the United States Customs Court and decided favorably to 
the Government. In Caldwell Shipping Co. v. United States, 53 Cust. 
Ct. 311 (1964), the Customs Court concluded that a local berth agent’s 
blanket bond which is identical to the one at issue in this lawsuit in- 
cludes the obligation to pay foreign vessel repair duties. The Court’s 
analysis and its conclusion were set forth as follows: 


At the time the vessel arrived in Jacksonville, plaintiff acted as 
agent of the operator of the vessel and covered the vessel under its 
blanket bend for $10,000. (See Customs Regulations, section 4.14. 
providing that entry shall be made for equipment or repairs of 
vessels and that estimated duties shall be deposited, or a bond on 
customs Form 7567 or 7569 given, before the vessel shall be allowed 
clearance; and section 25.4(20) providing for “Blanket vessel, 
vehicle, or aircraft term bond, customs Form 7569, in the amount 
of $10,000 * * *”), 


The master of the vessel filed an incomplete repair entry. Plain- 
tiff was unable to get information necessary to complete the entry. 
However, plaintiff or its principal seems to have given the collec- 
tor an estimate of the cost of repairs, namely, $2,800, and it is this 
estimate the collector used in assessing duty. Plaintiff filed a pro- 
test and eventually, in order to avoid action on its bond, paid the 
duty. 


The statute provides that where the owner or master willfully 
and knowingly neglects to make entry and pay duties on repairs 
made abroad, the vessel shall be seized and forfeited. Plaintiff 
claims that the vessel should have been seized in the instant case. 
However, this procedure might not have been proper, since the 
master did in fact make an entry, although an incomplete one; and 
the duties were covered, first, by the bond of the agent and, later, 
by payment of duties by that agent. 


53 Cust. Ct. at 313. This conclusion of the Customs Court is in accord 
with a 1970 decision of the Department of the Treasury wherein it was 


’ 
made preliminary or formal entry or, in the case of vessels not required to enter, 
the master shall have reported the arrival of the vessel. 
* * * oe * ~ oa 

(i) The collector shall not issue a permit to unlade cargo or equipment of vessels 
arriving directly or indirectly from any port or place outside the customs territory 
of the United States, except on compliance with one or more of the following 
conditions : 


(1) The merchandise shall have been duly entered and permits issued; or 

(2) A vessel bond on customs Form 7567 or 7569 shall have been given; or 

(3) The merchandise is to be discharged into the custody of the collector of 
customs as provided for in section 490(b) Tariff Act of 1930. 


497-542—73 3 
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specifically indicated that an agent’s bond posted to cover entry of a 
vessel was not limited to the transactions identified on Customs Form 
3171. The language of such administrative decision is particularly 
appropriate here: 
Bond posted for vessel’s entry includes obligation for duty on 
foreign vessel repairs—When a vessel agent posts his Vessel, 
Vehicle, or Aircraft Bond, to cover entry of a vessel, all conditions 
of the bond are obligated and obligation is not limited to cover 
only those transac tions identified on Customs Form 3171, Applica- 
tion Permit-Special License Unlading-Lading-Overtime Services, 
filed by the agent at the time of entry. The condition of the bond 
to pay any duties found legally due the United States include duty 
due on foreign vessel repairs under section 257, title 19, United 
States Code, limited to the face value of the bond. 


4 Cust. Bull. 783, T.D. 70-254(2) (1970). In this regard it should be 
noted that interpretations and opinions of an administrative agency 
“constitute a body of experience and informed judgment to which 
courts and litigants may properly resort for guidance.” Skidmore v. 
Swift & Co., 323 U.S. 134, 140 (1944) ; L’state of Charles Henry San- 
ford vy. Commissioner, 308 U.S. 39 (1939). 

Further, as the Court in Caldwell Shipping Co. inferred, the statute, 
19 U.S.C. § 257, authorizes an in personam action as opposed to seizure 
in an in rem action to recover the foreign vessel repair duties. Accord- 
ingly, a civil action on a bond which guarantees the payment of vessel 
repair duties is not precluded by a failure to seize and forfeit the vessel. 
United States v. Cottman Co., 190 F.2d 805 (4th Cir. 1951), cert denied, 
342 U.S. 903 (1952). As in other actions for the collection of duties on 
other forms of merchandise, forfeiture is generally considered a pen- 
alty for failure to comply with the statutory mandates and not an 
initial method of collection of the duties. See The Patricia, 81 F. 2d 814 
(9th Cir. 1936). 

In order to avoid the liability imposed by these authorities the 
defendants rely basically upon two contentions. First, it is contended 
that since the regulations, 19 C.F.R. § 4.14(b), provide that “(e)sti- 
mated duties shall be deposited or a bond on Customs Form 7567 or 
7569 given” it follows that the regulations were referring to a bond 
filed after the duties were estimated. Therefore, it is argued, the 
blanket bonds, although filed on Customs Form 7569, could not be con- 
strued to be within this regulation, since they were filed months prior 
to the duties being estimated. Conjunctively, it is asserted that the 
blanket bonds are subject only to the obligations created by Customs 
Form 3171. Secondly, the defendants contend that to assume that these 
defendants would undertake cavalierly the obligation of paying for- 
eign repair duties on any vessel for which it was only local agent 
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would be contrary to common business judgment. In this regard, it is 
asserted that those local berth agents represent many vessels at various 
ports and that they have no knowledge of or control over the innumer- 
able repairs performed on these vessels. 

While possessing some initial surface appeal, these contentions are 
totally without merit. Defendants Collin & Gissel and Thibodeaux 
were acting as local berth agents, and in that capacity they undertook 
to post and posted blanket bonds which literally recite and provide for 
the assumption of all duties or penalties legally due the Government 
from any master or vessel owner which the agent has undertaken to 
represent at the port. Such recitations and ensuing obligations of the 
blanket bonds on Customs Form 7569 can only be viewed as clear and 
unequivocal. To construe the language of the blanket bonds so as to 
include foreign repair duties merely requires the implementation of 
its plain meaning. The construction which the defendants urge would 
distort the plain meaning of the liability clause of the bonds and for no 
apparent reason would leave the Government without a remedy. See 
United States vy. St. Paul-Mercury Indemnity Co., 194 F. 2d 68 (3d 
Cir. 1952). The defendants have not contended that the language of 
the bonds is ambiguous, and such a contention, if urged, would be 
without merit since the bonds clearly “can be given a certain or definite 
legal meaning or interpretation”. Lewis v. Hast Texas Finance Co., 146 
S.W. 2d 977, 980 (Tex. Sup. 1941). Additionally, both Customs Form 
3171 and the blanket bond on Customs Form 7569 expressly refer to 
the entry and clearance of the vessel. See 19 CFR. § 4.30(b). Therefore, 
it does not appear unreasonable to conclude that the blanket bonds will 
cover obligations arising out of the entry and clearance of a vessel such 
as the SS SEA PIONEER. Similarly, defendants’ final contention is 
unpersuasive. The generally recognized rule is that “courts will not 
construe a contract to mean that the parties agreed to act contrary to 
what common sense and the circumstances obviously demand, unless 
the contract is explicit and clear in that meaning.” Stool vy. J. C. 
Penney Co., 404 F. 2d 562, 566 (5th Cir. 1968). Even if the recitations 
in these contracts, the blanket bonds, were contrary to common busi- 
ness sense, which has certainly not been proven, the subject instruments 
can only be viewed as explicit and clear. 

The factual context in which this dispute arises points up the some- 
what informal manner in which the customs agents and shipowners 
have handled matters relating to duties on foreign repairs performed 
on documented vessels. What might be initially viewed as the laxity 
of the customs agents in performing this governmental function can 
even more readily be seen as a procedural accommodation to the ship- 
owner and the master of the vessel which is in port to discharge and 
load cargo in most instances on a tightly scheduled itinerary. Under 
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such circumstances defendants as local agents for the SS SEA 
PIONEER and their sureties on the blanket bonds should not be 
permitted to extricate themselves from liability by asserting that the 
bond provisions do not cover such a novel contingency as exists in this 
case. 

Unquestionably, the Secretary of the Treasury could require that a 
special entry bond be posted by the shipowner or its representative 
upon arrival in port unless a blanket bond was on file in order to 
protect the collection of the revenue and to assure compliance with 
the statute. See 19 U.S.C. §§ 66, 1623, 1624. Yet, there was no obliga- 
tion, statutory or otherwise, requiring these defendants as vessel agents 
to assume the statutory obligation of the vessel owner or master by 
paying the repair duties or posting such bonds, just as there was no 
obligation of these defendants to act as local berth agents and file 
Customs Form 3171. It was only their agency relationship with the 
vessel owner that created the obligation to post a bond. It does not 
appear to be unusual for an agent of an owner or consignee of mer- 
chandise in other situations to make an entry and pay or post a bond 
for the duties due. See 19 U.S.C. §§ 1484, 1485, 1505. The defendants, 
acting as agents, chose to act for their principal, the vessel owner, and 
were so viewed by the third party and obligee, the United States of 
America. 

When it ultimately developed that the vessel owner was bankrupt 
and could not respond in the usual way to pay the liquidated duties 
for foreign ship repairs, the Government looked to alternative sources. 
Since the foreign repair duties, as in the case of other duties which 
the vessel owner and master were liable for, were encompassed within 
the broad language of these blanket bonds, the United States could 
reasonably rely on the vessel owner and, alternatively, on such bonds 
when releasing the vessel in accord with the dictates of the applicable 
statute and Treasury Regulations. This construction of the scope of 
the liability of the blanket bonds is viewed as being entirely consistent 
with the purpose of the tariff statute. See Caldwell Shipping Co. v. 
United States, 53 Cust. Ct. 311 (1964) .* The fact that this precise situ- 


In the Caldwell Shipping Co. decision the Court indicated that : 

The statute does not require an agent to pay the duties on repairs; but if the 
owner or master employs an agent, and the agent does pay the duties, his action, 
like other actions of an agent, is the action of the principal if it is within the scope 
of the agent’s authority. Yee Chong Lung & Co. et al v. United States, 11 Ct. Cust. 
Appls. 382, T.D. 39191; Bemis Bro. Bag Co. v. United States, 59 Treas. Dec. 169, 
T.D. 44558. 

Although the authority of the agent here has not been delineated precisely, and 
we lack proofs, to represent a ship’s operator at the port of entry often involves 
the expenditure of money; therefore, a request on the part of the principal to incur 
expenditure may be inferred, together with an implied promise to repay. 3 Corpus 
Juris Secundum, Agency, section 197. 

Under the circumstances, the Government would have a right to rely on plaintiff's 
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ation involving a bankrupt vessel owner had not arisen previously 
according to the record in this case does not alter this Court’s conclu- 
sion as to the applicable law when the situation does arise. 

The Court can only conclude that this obligation, unusual though 
it may be, was within the authority of these agents and within the 
agency agreement with their principal, the owner of the SS SEA 
PIONEER, since no evidence to the contrary has been presented for 
this Court’s consideration. The scope of an agency relationship is 
determined by the agreement between the parties and the particular 
circumstances under consideration. 2 S. Williston, A Treatise on the 
Law of Contracts § 274 (3d Ed. 1959). Within the scope of this re- 
lationship the acts of the agent are those of the principal. This would 
include protests by an agent against an assessment for foreign repair 
duties. Yel Chong Lung & Co. v. United States, 11 Ct. Cust. App. 
382 (1922). Clearly, the mere fact that an agency relationship exists 
does not preclude the imposition of personal liability on an express 
contract with a third party, even though the contract is primarily 
for the benefit of the principal. Dietrich v. United States Shipping 
Bd. Emergency Fleet Corp., 9 F. 2d 733 (2d Cir. 1925) ; Restatement 
(Second) of Agency § 335 (1958). 

Further, the defendants Collin & Gissel and Thibodeaux cannot 
assert that this risk was outside of their realm of knowledge and in- 
capable of being reasonably ascertained. In view of the all inclusive 
language of their blanket bonds, the explicit language of the Treasury 
tegulations and the Caldwell decision, this potential liability could 
have been readily determined if the defendants had made inquiry. 
Similarly, the defendant surety companies as specialized business cor- 
porations are compensated to assume reasonable and ascertainable risks 
which are created by obligations that they insure in the normal course 
of their business. See 10 S. Williston, A Treatise on the Law of Con- 
tracts § 1213 (3d Ed. 1967). 

There is no evidence in the record which reflects that the attempts 
by the Government to liquidate and collect the tariff duties were not 
carried out with reasonable expediency. The delay appears to have 
been primarily attributable to the laxity of the vessel owner in com- 
plying with the Government’s requests to liquidate the duties which 
were due. Defendants Gissel and Thibodeaux were not unaware of this 
situation. Eventually, the shipowner for unspecified reasons went 
bankrupt. Under the broad provisions of the blanket bonds, the local 

implied or apparent authority to pay the duty assessed and which plaintiff did, in 
fact, pay. Plaintiff's grievance is against its principal, and it may not claim relief 


from a third party (the Government) because of the principal’s failure to furnish 
information or to reimburse plaintiff for the amounts expended for the principal. 


524 Cust. Ct. at 313-14. 
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berth agents then became unconditionally liable for these duties. The 
sureties would not be discharged because of the inaction of a creditor 
to enforce the claim against the principal. See Restatement of Security 
§ 130 (1941). 

Accordingly, it is the decision of this Court that the Government 
is entitled to recover from defendants Collin & Gissel and C. J. 
Thibodeaux & Company, as principals on the bonds, and defendants 
Globe Indemnity Co. and Travelers Indemnity Co., as sureties on 
the bonds, the total amount of the two $10,000 bonds in issue. The 
various stipulations of facts of the parties as supplemented herein 
from the submitted record, are adopted as the Court’s Findings of 
Fact and the foregoing constitute the Court’s Conclusions of Law.® 
Counsel will prepare and submit an appropriate judgment within 
twenty (20) days incorporating by reference such Findings of Fact 
and Conclusions of Law and properly assessing interest and costs. The 
clerk will notify counsel. 

Dons at Houston, Texas, this 19th day of January, 1978. 





Carl O. Bue, Jr. 
United States District Judge 


5 Concurrent with submission defendants, C. J. Thibodeaux and Company, Globe In- 
demnity Company and The Travelers Indemnity Company, have filed a motion to strike 
certain deposition testimony and exhibits apparently offered by the Government as back- 
ground information for the benefit of the Court. Inasmuch as the decision in this case 
does not rest on a consideration of the opinions expressed in such depositions, the motion 
is granted as to them ; however, in view of certain of the stipulations of facts, the motion 
is denied as to the Government exhibits which have been considered and given such weight 
by the Court as they are entitled to receive in arriving at a decision in this case. 
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(T.D. 73-87) 


Foreign currencies—Certification of rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DeparrtMENT OF THE TREASURY, 
Orrice OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., March 22, 1973. 


The appended table shows the rates of exchange certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York 
pursuant to section 522(c), Tariff Act of 1930, as amended (31 U.S.C. 
372(c)), which are applicable to the currencies of the countries listed 
in section 16.4(d), Customs Regulations (19 CFR 16.4(d)), for the 
period from March 12 through March 16, 1973. This table is published 
for the information and use of Customs officers and others concerned 
to show the amount of variation in these exchange rates following the 
devaluation of the United States dollar which took effect on Feb- 
ruary 13, 1973. 

(342.211) 
R. N. Marra, 
Director, 
Appraisement and Collections Division. 


[Published in the Federal Register April 3, 1973 (38 F.R. 8534) ] 
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CUSTOMS 
(T.D. 73-88) 
Synopses of Drawback decisions 


DeraRTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., March 23, 1973. 
The following are synopses of drawback rates and amendments 
issued January 10 to March 7, 1973, inclusive, pursuant to sections 22.1 
and 22.5, inclusive, Customs Regulations; and approval under section 
22.6, Customs Regulations. 
(731.1) 
Lronarp LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


(A) ciel nesters > arts, appliance hardware, and zine castings.— 
T.D. 49075-2., as ux sended, authorizing the allowance of drawback 
on, among other things, zinc alloy manufactured under the provisions 
of secticn 1313(b) by National Lead Co., New York, N.Y., at its 
various factories, with the use of electrolytic zinc, further amended to 
cover the articles listed below manufactured by N L Industries, Inc., 


New York, N.Y., the successor corporation, at the below stated factories 
under the provisions of section 1313(b) with the use of special high 
grade zinc, unwrought ingots: (1) front and rear fender extensions 
for automobiles at its Toledo, Ohio, factory #1; (2) exterior auto- 
motive parts, both raw zinc and plated and painted castings at its 
Toledo, Ohio factory #2; (3) automotive parts and appliance hard- 
ware at its Grand Rapids, Mich., factory; and (4) various zinc castings 
at its Stowe, Pa., factory. 

Amendment effective on articles manufactured and exported on and 
after July 1, 1972. 

Supplemental statement of December 15, 1972, forwarded to the 
%egional Commissioner of Customs, New York, N.Y., February 13, 


1973. 


(B) Bearings, ball and roller—Manufactured under section 1313 
(b), by L& S Bearing Manufacturing Co., Oklahoma City, Okla., with 
the use of parts of ball or roller bearings. 

Rate effective on articles manufactured on and after May 29, 1972, 
and exported on and after June 21, 1972. 

Manufacturer’s drawback statement of June 29, 1972, forwarded to 

A) 


Regional Commissioner of Customs, Houston, Tex., January 11, 1973. 


497-542--73——_-4 
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(C) Blended yarn of wool and synthetic fibers —T.D. 51910-E, as 
amended, and particularly as amended by T.D. 55722-D, covering, 
among other things, woolen and worsted piece goods and woolen and 
worsted piece goods containing a blend of wool and various synthetic 
fibers, manufactured under section 1313(b) by Burlington Industries, 
Inc., Greensboro, N.C., at its various factories, with the use of grease 
wool, scoured wool, or wool top, further amended to cover blended 
yarn of wool and synthetic fibers manufactured by the company under 
section 1313(b) at its Raeford, Lexington, and Hot Springs, N.C., and 
Drakes Branch and Halifax, Va., factories, with the use of grease 
wool, scoured wool, or wool top. 

Amendment effective on articles manufactured on and after January 
2,1970, and exported on and after January 10, 1970. 

Supplemental statements of February 4, August 31, and November 
28, 1972, forwarded to Regional Commissioner of Customs, New York, 
N.Y., January 26, 1973. 


(D) Calcined petroleum coke—T.D. 51777—A, as amended, auth- 
orizing the allowance of drawback on, among other things, aluminum 
and aluminum alloy pig, ingot and semi-fabricated products, manu- 
factured under section 1313(b) by Kaiser Aluminum & Chemical 
Corp., Oakland, Calif., at its Chalmette, La., factory, with the use of 
alumina and aluminum and aluminum alloy pig, ingot, billet, slab, 


and strip, further amended to cover calcined petroleum coke manu- 
factured by the company under section 1313(b) at its Chalmette, 
Gramercy, and Norco, La.; Gary, Ind.; Purvis, Miss., and Mead. 
Wash., factories, with the use of petroleum coke. 

Amendment effective on articles manufactured and exported on and 
after January 1, 1969. 

Supplemental statement of January 22, 1973, forwarded to Regional 
Commissioner of Customs, New York, N.Y., February 28, 1973. 


(E) Color dispersions—Manufactured under section 1318 (a) and 
(b) by All Phase Color Corp., Sylmar, Calif., with the use of imported 
or substituted pigments. 

Rate effective on articles manufactured on and after January 1, 
1972, and exported on and after May 2, 1972. 

Manufacturer’s drawback statement of October 22, 1972, forwarded 
to Regional Commissioner of Customs, Los Angeles, Calif., Janu- 
ary 11, 1973. 


(F) Color pigments, lakes, toners, and reduced colors.—Manufac- 
tured under section 1313(b) by Allied Chemical Corp., New York, 
N.Y., at its Specialty Chemical Div. factory, Haledon, N.J., with the 
use of dyestuff intermediates and dyestuffs. 
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Rate effective on articles manufactured and exported on and after 
January 1, 1969. 

Manufacturer’s statements forwarded to Regional Commissioner of 
Customs, New York, N.Y., January 16, 1973. 


(G) Conerete block machines, concrete mixers, related concrete 
block machinery, and parts.—Manufactured under section 1313(b) by 
Besser Co., Alpena, Mich., with the use of steel castings (unfinished 
parts) and hot rolled steel plate. 

Rate effective on articles manufactured on and after May 1, 1972, 
and exported on and after May 26, 1972. 

Manufacturer’s statements of November 3, 1972, and December 11, 
1972, forwarded to Regional Commissioner of Customs, Chicago, IL, 
January 15, 1973. 


(H) DBPC a/k/a BHT (2,6-di-tert-butyl-4-methylphenol) ; 
MBMC (6-tert-butyl-3-methylphenol) ; and MC (3-methylphenol).— 
Manufactured under section 1313(b) by Koppers Co., Inc., Sere 
Pa., at its factory located at Oil City, Pa., with the use of meta para 
cresols (mixed cresols). 

tate effective on articles manufactured and exported on and after 
May 14, 1970. 

Manufacturer's statement of October 13, 1972, forwarded to Re- 


gional Commissioners of Customs, New York, N.Y., and Baltimore, 
Md., February 14, 1973. 


(1) Dodecanedioic acid, refined ; textile fibers; molding and extrud- 
ing polyamide resins and filaments —Drawback allowed under section 
1313(b) on refined dodecanedioic acid manufactured by E. I. du Pont 
de Nemours and Co., Wilmington, Del., at its factories located at 
Gibbstown, N.J., and Victoria, Tex.; on textile fibers manufactured 
by the company at its Chattanooga, Tenn., factory; and on molding 
and extruding polyamide resins and filaments manufactured by the 
company at its Parkersburg, W. Va., factory, all the foregoing with 
the use of cyclododecanol-cyclododecanone mixture. 

Rate effective on articles manufactured on and after August 1, 1968, 
and exported on and after September 1, 1968. 

Manufacturer’s drawback statement of January 29, 1973, forwarded 


to Regional Commissioner of Customs, Baltimore, MA. February 15, 
1973 


(J) Engines, gasoline and diesel fueled internal combustion.—T.D. 
54452-J, as amended by T.D.’s 55765-I, 68-101—J, an unpublished 
letter to the Regional Commissioners of Customs, New York, N.Y., 
and Chicago, Tll., dated July 15, 1971, and T.D.’s 72-152-P, and 
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73-9-C, covering, among other things, transformers, voltage regu- 
lators, and parts thereof manufactured under section 1313(b) by 
Allis-Chalmers Corp., West Allis, Wis., at its factories located at 
Pittsburgh, Pa.; Gadsden, Ala.; and West Allis, Wis., with the use 
of cold rolled steel, further amended to cover gasoline and diesel 
fueled internal combustion engines manufactured by the said com- 
pany at its Harvey, IIL, factory, with the use of sleeves, crankshafts, 
connecting rods, cylinder blocks, cylinder heads, and fuel injection 
pumps. 

Amendment effective on articles manufactured on and after No- 
vember 15, 1971, and exported on and after January 1, 1972. 

Supplemental statement of December 5, 1972, forwarded to Re- 
gional Commissioners of Customs, New York, N.Y., and Chicago, 
Ii)., January 17,1973. 


(KX) Fuel gas, acetylene, ethylene, propylene, butadiene, dripolene 
“O” and fucl oil —T.D. 70-189-L, covering, among other things, poly- 
ethylene and ethylene oxide manufactured under section 1313(b) by 
Union Carbide Corp., New York, N.Y., at its Torrance, Calif., fac- 
tory, with the use of ethylene, amended to cover the foregoing prod- 
ucts manufactured by the company under section 1315(b) at its Taft, 
La., factory, with the use of naphtha and raffinate. 

Amendment effective on articles manufactured on and after Jan- 
uary 1.1968, and exported on and after January 7, 1968. 

Manufacturer’s supplemental statement of September 28, 1972, 
forwarded to Regional Commissioner of Customs, New York, N.Y., 
February 21, 1973. 


(L) Fuel gas, ethylene, propylene, acetylene, butadiene, dripolene 
“O” and other petro-chemical products and intermediates.—T.D. 70- 
189-L, covering, among other things, polyethylene and ethylene oxide 
manufactured under section 1313(b) by Union Carbide Corp., New 
York, N.Y., at its factory located at Torrance, Calif., with the use 
of ethylene, amended to cover the following articles manufactured 
under section 1313(b) by the company at its factory located at Whit- 
ing, Ind., with the use of merchandise listed below: 


fuel gas, ethylene, propylene, acetylene, butadiene, and dripolene 
“C” manufactured with the use of refinery gas; 
polyethylene manufactured with the use of ethylene ; 


isopropanol and isopropyl ether manufactured with the use of 
propylene; 
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acetone manufactured with the use of isopropanol ; 


methyl isobutyl ketone and diisobuty] ketone manufactured with 
the use of isopropanol and acetone. 


Amendment effective on articles manufactured on and after Janu- 
ary 1, 1969, and exported on and after January 7, 1969. 

Manufacturer’s supplemental statement of September 28, 1972, for- 
warded to Regional Commissioner of Customs, New York, N.Y., 
February 21, 1973. 


(M) Gas turbines.—T.D. 37886-C, as amended, covering, among 
other things, phonographs, amplifiers, tuners, and tape units, manu- 
factured under section 1313(b) by General Electric Co., New York, 
N.Y., at its Decatur, Ill, factory, with the use of component parts, 
further amended to cover gas turbines manufactured by the company 
under section 1313(b) at its factory located at Schenectady, N.Y., with 
the use of casings. 

Amendment effective on articles manufactured on and after No- 
vember 6, 1967, and exported on and after September 1, 1968. 

Manufacturer’s supplemental statement of July 9, 1971, forwarded 
to Regional Commissioner of Customs, New York, N.Y., February 1, 
1973. 


(N) Nuts, bolts, and pins (industrial fasteners) and hex wrenches.— 
Manufactured by Standard Pressed Steel Co., Jenkintown, Pa., under 
section 1313(b) at the company’s factories located at Cleveland, Ohio; 
Utica and Wyandotte, Mich.; Santa Ana and Whittier, Calif.; and 
Jenkintown, Pa., with the use of coils of steel and rod steel. 

Rate effective on articles manufactured and exported on and after 
August 15, 1969. 

Manufacturer’s drawback statements of December 7, 1970, and Janu- 
ary 30, 1973, forwarded to Regional Commissioner of Customs, New 
York, N.Y., February 16, 1973. 


(O) Packaged jellies, jams, and preserves, and such products pack- 
aged in bulk.—Manufactured under section 1313(b) by Theresa Fried- 
man & Sons, Inc., Philadelphia, Pa., with the use of cane sugar. 

Rate effective on articles manufactured and exported on and after 
February 22, 1972. 

Manufacturer’s drawback statements of December 21, 1972, and 
February 9, 1973, forwarded to Regional Commissioner of Customs, 
Baltimore, Md., February 23, 1973. 


(P) Paints—T.D. 56345-D, covering paints manufactured under 
section 1313(b) by The Farboil Co., Baltimore, Md., with the use of 
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zine yellow, pentaerythritol, cuprous oxide, dry red lead, and titanium 
oxide, amended to cover (1) such products manufactured under sec- 
tion 1313(b) by The Farboil Co., Div. of Beatrice Foods Co., Balti- 
more, Md., successor, and (2) to cover paints manufactured by the 
company under section 1313(b) with the use of tri-n-butyltin fluoride, 
aluminum paste, and natural red iron oxide. 

Amendment effective on articles covered by (1), above, which are 
exported on and after May 1, 1968, the date of succession, and on 
articles covered by (2), above, which are manufactured and exported 
on and after April 1, 1970. 

Supplemental statement of September 18, 1972, forwarded to Re- 
gional Commissioner of Customs, Baltimore, Md., February 1, 1973. 


(Q) Picce goods, bleached, dyed, or bleached and dyed.—T.D. 50605- 
F, covering bleached, bleached and mercerized, or bleached and dyed 
piece goods manufactured under section 1313(a) by Dodgeville Fin- 
ishing Co., Inc., Attleboro, Mass., (erroneously described as “Dodge- 
ville Finishing Co.” in T.D. 50605-F) with the use of imported or 
drawback piece goods, is hereby amended to cover bleached, dyed, or 
bleached and dyed piece goods manufactured under section 1313(b) 
by the said company at its factories located at Attleboro, Mass. ; and 
Blacksburg, S.C., with the use of greige piece goods. 

Amendment effective on articles manufactured on and after Decem- 
ber 1, 1965, and exported on and after March 1, 1966. 

Supplemental statement of December 11, 1972, forwarded to Re- 
gional Commissioner of Customs, New York, N.Y., January 31, 1973. 


(R) Piece goods, vinyl laminated Manufactured under section 
1313(b) by Chrysler Plastic Corp., Sandusky, Ohio, with the use of 
greige piece goods. 

Rate effective on articles manufactured on and after January 15, 
1971, and exported on and after February 11, 1971. 

Manufacturer’s statement of June 19, 1972, forwarded to Regional 
Commissioner of Customs, New York, N.Y., January 10, 1973. 


(S) Potato starch, STA-LOK 400 modified —Manufactured under 
section 1813(b) by A. E. Staley Manufacturing Co., Decatur, II1., at its 
factory located at Houlton, Me., with the use of unmodified potato 
starch. 

Rate effective on articles manufactured and exported on and after 
February 29, 1972. 

Manufacturer’s statements of November 28, 1972, and January 12, 
1973, forwarded to Regional Commissioner of Customs, Boston, Mass., 
February 2, 1973. 
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(T) Puddings, fruit desserts (flummery) and fruits in gel—Manu- 
factured under section 1313(b) by Del Monte Corp., San Francisco, 
Calif., at its Stockton, Calif., Rochelle, Ill., and Emeryville, Calif., 
plants, with the use of liquid and hard refined sugar. 

Rate effective on articles manufactured and exported on and after 
June 1, 1971. 

Manufacturer’s statement of May 3, 1972, forwarded to Regional 
Commissioner of Customs, San Francisco, Calif., February 22, 1973. 


(U) Rosin products, resin —T.D. 53998-A, as amended, covering, 
among other things, rosin adducts, fortified rosin sizes, and unfortified 
rosin sizes manufactured under section 1313(b) by Hercules, Inc., 
Wilmington, Del., at the corporation’s factories located at Brunswick 
and Savannah, Ga.; Franklin, Va.; Kalamazoo, Mich.; Milwaukee, 
Wis.; and Portland, Oreg., with the use of FF wood rosin, further 
amended to cover vinsol rosin, belro rosin, and pale wood rosin (N) 
manufactured by the corporation under section 1313(b) at its Bruns- 
wick, Ga., and Hattiesburg, Miss., factories, with the use of FF wood 
rosin; and to cover resin 731D manufactured by the corporation at 
the said factories under section 1313(b) with the use of pale wood 
rosin (N). 

Amendment effective on articles manufactured on and after Feb- 
ruary 1, 1972, and exported on and after February 2, 1972. 

Manufacturer’s supplemental statements of August 11, 1972, Novem- 
ber 6, 1972, and January 12, 1973, forwarded to Regional Commis- 
sioner of Customs, Baltimore, Md., February 14, 1973. 


(V) Santoflex AW and Santoquin.—T.D. 72-218-K, covering HB- 
40 (partially hydrogenated terphenyl) manufactured under section 
1313(b) by Monsanto Co., St. Louis, Mo., at its Anniston, Ala., factory, 
with the use of crude terphenyl, amended to cover Santoflex AW 
manufactured with the use of paraphenetidin and Santoquin manu- 
factured with the use of Santoflex AW under section 1313(b) at the 
company’s plant located at Nitro (Charleston), W. Va. 

Amendment effective on articles manufactured on and after July 1, 
1971, and exported on and after August 1, 1971. 

Manufacturer’s supplemental statements of March 10, 1972, June 16, 
1972, and October 31, 1972, forwarded to Regional Commissioners of 
Customs, Chicago, Ill., and New York, N.Y., January 16, 1973. 


(W) Shoes.—T.D. 54672-E, as amended by T.D.’s 55109-F, 55502-G, 
and 68-87-Q, covering, among other things, shoes manufactured under 
section 1313(b) by The Florsheim Shoe Co., a division of Interco., Inc., 
Chicago, Ill., at its factories located at Chicago and Anna, IIl., and 
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Cape Girardeau and Poplar Bluff, Mo., with the use of finished upper 
leather (calf), grained upper leather (calf), and bovine lining leather, 
further amended to cover (1) such articles manufactured under section 
1313(b) by the said company with the use of finished upper leather 
(kid) and kid lining leather, and (2) all of the said articles manufac- 
tured by the company at additional factories located at Kirksville and 
Hermann, Mo., and Paducah, Ky. 

Amendment effective on articles covered by amendment (1), above, 
which are manufactured and exported on and after the dates set forth 
in existing drawback rates covering operations under section 1313 (b) 
at the respective factories, and on the articles covered by amendment 
(2), above, as follows: 


Manufactured on and after April 28, 1969, at the Kirksville, Mo., 
factory and exported on and after May 27, 1969; 
Manufactured on and after August 16, 1971, at the Hermann, Mo., 
factory and exported on and after October 14, 1971: 
Manufactured on and after March 1, 1972, at the Paducah, Ky., 
factory and exported on and after March 23, 1972. 

Supplemental statement of November 1, 1972, forwarded to Regional 

Commissioner of Customs, Chicago, Il., February 16, 1973. 


(X) Steel tubing, cold drawn seamless —Manufactured by Leland 


Tube Company, Inc., Elizabeth, N.J., under section 1313(b) with the 
use of hot rolled seamless steel tubing. 

Rate effective on articles manufactured and exported on and after 
December 14, 1970. 

Manufacturer’s drawback statement of October 2, 1972, forwarded 
to Regional Commissioner of Customs, New York, N.Y., March 7, 1973. 


(Y) Synthetic rubber, Natsyn-polyisoprene—T.D. 55129-D, as 
amended by T.D.’s 67-126-R, 68-87-C, 69-55-P, and 69-111-X, cover- 
ing, among other things, dipped or undipped cord tire fabric and pneu- 
matic rubber tires manufactured under section 1313(b) by The Good- 
year Tire Rubber Co., Akron, Ohio, at its various factories, with the 
use of polyester cord tire fabric and polyester yarn, further amended 
to cover Natsyn (polyisoprene synthetic rubber) manufactured by the 
company under section 1313(b) at its Beauinont, Tex., factory, with 
the use of isoprene monomer. 

Amendment effective on articles manufactured and exported on and 
after January 8, 1963. 

Manufacturer’s supplemental statement of January 8, 1973, for- 
warded to Regional Commissioner of Customs, Chicago, Ill., Febru- 
ary 22, 1973. 
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(Z) 35-dinitrosalicylic acid ; Salfuride 50.4% Concentrate—Manu- 
factured under section 1313(b) by Salsbury Laboratories, Charles 
City, Iowa, with the use of salicylic acid and Salsbury Compound 50. 

Rate effective on articles manufactured on and after December 6, 
1968, and exported on and after April 7, 1972. 

Manufacturer’s statements of April 19 and October 6, 1972, for- 
warded to Regional Commissioner of Customs, New York, N.Y., Janu- 
ary 18, 1973. 


(AA) 70-8 material (intermediate) and plastic stabilizers— 
Drawback authorized on TO-8 material, an intermediate, manufac- 
tured under section 1313(b) by Cincinnati Milacron Chemicals, Inc., 
Reading, Ohio, with the use of thioglycolic acid; and on plastic stabi- 
lizers manufactured by the company under section 1313(b) with the 
use of TO-8 material. 

Rate effective on articles manufactured on and after August 20, 1971, 
and exported on and after August 27, 1971. 

Manufacturer’s drawback statement of November 2, 1972, forwarded 
to Regional Commissioner of Customs, Chicago, Illinois, January 15, 
1973. 


(BB) Tylosin gelatinized, tylan premixes—T.D. 52031-B, as 
amended, covering, among other things, antibiotics known as keflin 
and deflordin, manufactured under section 1313(b) by Eli Lilly and 
Co., Indianapolis, Ind., with the use of methionine feed grade, further 
amended to cover tylosin gelatinized and tylan premix products 
manufactured under section 1313(b) with the use of tylosin phos- 
phate concentrate at its Indianapolis and Lafayette, Ind., and Omaha, 
Neb., factories. 

Amendment effective on articles manufactured on and after Feb- 
ruary 28, 1972, and exported on and after April 17, 1972. 

Manufacturer’s statements of August 14, 1972, and February 9, 
1973, forwarded to Regional Commissioner of Customs, Chicago, IIl., 
February 16, 1973. 


(CC) White nylon staple fibers, white acrylic staple fibers, and 
white polyester staple fibers; all the foregoing either crimped or un- 
crimped and cut to variable specified lengths —T.D. 56549-T, cover- 
ing (1) white nylon staple fibers, (2) white acrylic staple fibers, and 
(3) white polyester staple fibers; all the foregoing either crimped 
or uncrimped and cut to variable lengths manufactured under section 
1313(b) by Star Fibers, Inc., Cohoes, N.Y., at its Edgefield, S.C., 
factory, with the use of (1) white nylon thread waste, (2) white 
acrylic thread waste, white acrylic clip waste, and cut white acrylic 


497-542—73——5 
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thread waste, and (3) white polyester waste, white polyester clip 
waste, and cut white polyester thread waste, amended to cover such 
articles manufactured by the said company at its above factory with 
the use of white nylon feeder yarn or tow, drawn or undrawn; white 
polyester feeder yarn or tow, drawn or undrawn, and white acrylic 
tow, drawn or undrawn. 

Amendment effective on articles manufactured on and after Sep- 
tember 1, 1972, and exported on and after September 7, 1972. 

Supplemental statement of November 16, 1972, forwarded to Re- 
gional Commissioner of Customs, New York, N.Y., January 15, 1973. 


(DD) Wool matchings——Manufactured under section 1313(b) by 
Burlington Industries, Inc., Greensboro, N.C., at its Clarksville, Va., 
factory, with the use of grease wool. 

Rate effective on articles manufactured on and after May 19, 1971, 
and exported on and after June 6, 1971. 

Manufacturer’s statement of December 22, 1972, forwarded to Re- 
gional Commissioner of Customs, Baltimore, Md., January 11, 1973. 


(EE) Wool tops—Manufactured under section 1313(b) by Burl- 
ington Industries, Inc., Greensboro, N.C., at its Clarksville, Va., 
factory, with the use of grease wool. 

Rate effective on articles manufactured on and after July 29, 1971, 
and exported on and after December 21, 1971. 

Manufacturer’s statement of December 22, 1972, forwarded to Re- 
gional Commissioner of Customs, Baltimore, Md., January 16, 1973. 


Approvals under section 22.6, Customs Regulations 


(1) Petroleum products—T.D. 66-110(2), as amended by T.D.’s 
68-297 (1) and 70-142(1), covering petroleum products manufactured 
under section 1313(b) by Humble Oil Refining Co., Houston, Tex., at 
its various refineries, with the use of crude petroleum or petroleum 
derivatives and covering such articles manufactured jointly by Hum- 
ble Oil and Refining Co. and Enjay Chemical Co., New York, N.Y., at 
the refineries located at Baton Rouge, La.; Bayonne and Linden, N.J., 
and Baytown, Tex., further amended to cover such articles manufac- 
tured by Exxon Corp., New York, N.Y., successor. 

Amendment effective on articles exported on and after January 1, 
1973, date of succession. 

Supplemental statement of December 28, 1972, forwarded to Re- 
gional Commissioner of Customs, Houston, Tex., January 22, 1973. 
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(2) Petroleum products.—T.D. 70-12(1), covering petroleum prod- 
ucts manufactured under section 1313(b) by Leonard Refineries, Inc., 
Alma, Mich., at its Alma and Mount Pleasant, Mich., factories, with 
the use of crude petroleum, hereby amended to cover such products 
manufactured by Total Leonard, Inc., swecessor. 

Amendment effective on articles exported on and after October 4, 
1971, the date of succession. 

Successor’s supplemental statement subscribed to on January 8, 
1973, forwarded to Regional Commissioner of Customs, Chicago, IIl., 
February 15, 1973. 


(T.D. 73-89) 
Synopses of Drawback decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., March 23, 1978. 
The following are synopses of drawback rates and amendments 
issued April 18, 1972, to January 23, 1973, inclusive, pursuant to sec- 
tions 22.1 and 22.5, inclusive, Customs Regulations. 
(731.1) 


Lreonarp LEHMAN 
Assistant Commissione?, 
Office of Regulations and Rulings. 


(A) Alcohols, polyhydric, and their fatty acid derivatives.—T.D. 
55101-B, as amended by T.D.’s 55580-A, 56303-M, and 67-170-G, 
covering, among other things, polyhydric alcohols and their fatty 
acid derivatives manufactured by Atlas Chemical Industries, Inc., 
Wilmington, Del., at its New Castle, Del., and Memphis, Tenn., fac- 
tories, with the use of hard refined sugar, liquid sugar, or both, further 
amended to cover all such articles manufactured at the above-men- 
tioned factories by ICI America, Inc., Wilmington, Del., successor. 

Amendment effective on articles exported on and after January 1, 
1972, the date of succession. 

Amendment issued by Regional Commissioner of Customs, Balti- 
more, Md., April 18, 1972. 


(B) Bags, burlap and cotton.—T.D. 51735-B, as amended by T.D. 
66-146-L, covering burlap bags manufactured under section 1313(a) 
by Semmes Bag Co., Memphis, Tenn., with the use of imported burlap, 
and cotton bags manufactured by the company under section 1313 (a) 
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with the use of imported cotton sheeting, further amended to cover 
change in name of the company to McDowell Industries, Inc. 
Amendment effective on articles exported on and after March 13, 
1972. 
Amendment issued by Regional Commissioner of Customs, New 
Orleans, La., October 16, 1972. 


(C) Barley, malting, cleaned and graded.—T.D. 54097-A, as 
amended, covering, among other things, cleaned and graded malting 
barley manufactured with the use of malting barley, and clean barley 
malt manufactured with the use of cleaned and graded malting barley 
under section 1313(b) by Froedtert Malt Corp., Milwaukee, Wis., at 
its various factories, amended to cover (1) the said articles manufac- 
tured by Froedtert Malt Corp., Div. of Farmers Union Grain Terminal 
Association, successor; (2) the said articles manufactured at the com- 
pany’s additional two factories located at Minneapolis, Minn.; and, 
(3) such articles manufactured at the company’s additional factory 
located at Chicago, Ill. 

Amendment effective on articles covered by amendment (1), above, 
which are exported on and after June 1, 1967, on the articles covered 
by amendment (2), above, which are exported on and after March 1, 
1972, and on the articles covered by amendment (3), above, which are 
manufactured and exported on and after June 1, 1972. 

Amendment issued by Regional Commissioner of Customs, Chicago, 
I]]., September 13, 1972. 


(D) Desalination plants, and components.—T.D. 55765-F, covering 
distillation equipment manufactured under section 1313(a) by Aqua- 
Chem, Inc., Waukesha, Wis., with the use of imported and drawback 
copper, amended to cover desalination plants and components manu- 
factured by Aqua-Chem, Inc., Milwaukee, Wis., at its two Milwaukee, 
Wis., factories, and its Waukesha, Wis., factory, with the use of im- 
ported or drawback alloyed copper plate, sheet, circles, and tubing. 

Amendment effective on articles manufactured on and after May 
25, 1968, and exported on and after July 19, 1969. 

Amendment issued by Regional Commissioner of Customs, Chicago, 
Ill., August 11, 1972. 


(E) Fluorescent pigments, paints and paper.—T.D. 69-74—J, cov- 
ering the foregoing articles manufactured under section 1313(b) by 
Radiant Color Co., Richmond, Calif., with the use of para toluene 
sulfonamide, amended to cover such articles manufactured by Her- 
cules, Inc., swecessor. 

Amendment effective on articles exported on or after June 30, 1969, 
the date of succession. 
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Amendment issued by Regional Commissioner of Customs, San 
Francisco, Calif., January 15, 1973. 


(F) Formulated Phosvel (phosphate insecticide ).—Manufactured 
under section 1313(a) by Thompson-Hayward Chemical Co., New 
Orleans, La., with the use of imported 4-bromo-2,5 dichlorophenol 
and benzene phosphorus thiodichloride. 

Rate effective on articles manufactured on and after January 1, 1972, 
and exported on and after July 18, 1972. 

Rate issued by Regional Commissioner of Customs, Houston, Tex., 
December 7, 1972. 


(G) Glycerin; recycle polyols; splitter column mixture (mixed 
glycerin, tetritols, pentatols, and hewitols); derivatives thereof.—T.D. 
69-55-G, covering glycerin recycle polyols and splitters column mix- 
ture (mixed glycerin, tetritols, pentatols, and hexitols) manufactured 
under section 1313(b) by Atlas Chemical Industries, Wilmington, 
Del., at its New Castle, Del., and Memphis, Tenn., factories, with the 
use of washed raw liquid sugar or sorbitol (a polyol), and on deriva- 
tives of glycerin, recycle polyols and splitter column mixture (mixed 
glycerin, tetritols, pentatols, and hexitols) manufactured under sec- 
tion 1313(b) with the use of glycerin, recycle polyols and splitter 
column mixture (mixed glycerin, tetritols, pentatols, and hexitols), 
amended to cover the said articles manufactured at the above- 
mentioned factories by ICI America, Inc., Wilmington, Del., successor. 

Amendment effective on articles exported on and after January 1, 
1972, the date of succession. 

Amendment issued by Regional Commissioner of Customs, Balti- 
more, Md., April 18, 1972. 


(H) Norinyl tablets, Norquen tablets, Synalar cream, solution and 
ointment; Neo-Synalar cream, Flucort solution and tablets, Syno- 
vex—-H and S pellets —Maufactured under section 1313(a) by Syntex 
Laboratories, Inc., Palo Alto, Calif., with the use of imported nor- 
ethindrone, mestranol, fluocinalone acetonide, flumethasone, testoste- 
rone proprionate, estradiol benzoate and progesterone. 

Rate effective on articles manufactured and exported after Au- 
gust 13, 1968. 

Rate issued by Regional Commissioner of Customs, San Francisco, 
Calif., October 19, 1972. 


(1) Orco Metallan Grey BLC.—T.D. 55580-A, as amended, cover- 
ing, among other things, nerosol black RF. manufactured under sec- 
tion 1313(a) by Organic Chemical Corp., East Providence, R.I., with 
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the use of imported coal tar uerivatives, further amended to cover 
Orco Metallan Grey BLC manufactured by the company under section 
1313(a) with the use of imported Metallan Grey MAC 6506. 
Amendment effective on articles manufactured on and after July 25, 
1972, and exported on and after August 15, 1972. 
Amendment issued by Regional Commissioner of Customs, Boston, 
Mass., November 24, 1972. 


(J) Phthalocyanine dyes.—T.D. 69-80-R, covering phthalocyanine 
green dye manufactured under section 1313(a) by Sun Chemical Co., 
New York, N.Y., at its factory located at Newark, N.J., with the use 
of crude phthalocyanine blue, amended to cover (1) termination of 
drawback coverage for the factory located at Newark, N.J.; (2) to 
cover the foregoing products manufactured at the factories of the com- 
pany located at Rosebank and Staten Island, N.Y., and Cincinnati, 
Ohio; (3) phthalocyanine green dye manufactured under section 1313 
(a) by the company at its Staten Island, N.Y., and Cincinnati, Ohio, 
factories, with the use of imported crude phthalocyanine green; and 
(4) green shade and red shade phthalocyanine blue dye manufactured 
under section 1313(a) by the company at its Cincinnati, Ohio, factory, 
with the use of imported crude phthalocyanine blue. 

Amendment effective on articles covered by (1), above, which are 
exported on or before November 1, 1970; on articles covered by (2), 
above, which are manufactured and exported on and after Novem- 
ber 1, 1970; and on articles covered by (3) and (4), above, which are 
manufactured and exported on and after June 1, 1970. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., September 27, 1972. 


(KX) Plywood, finished hardwood interior paneling simulated 
woodgrain.—Manufactured under section 1313(a) by Georgia Pacific 
Corp., Savannah, Ga., with the use of imported raw plywood panels. 

Rate effective on articles manufactured and exported on and after 
December 2, 1971. 

Rate issued by Regional Commissioner of Customs, Miami, Fla., 
August 21, 1972. 


(L) Sugar, powdered ; sugar invert ; sirups.—T.D. 50166—J, cover- 
ing powdered sugar manufactured under section 1313(a) by Savan- 
nah Sugar Refining Co., Savannah, Ga., at its factory lecated at Port 
Wentworth, Ga., with the use of drawback sugar, in combination 
with domestic corn starch; invert sugar and sugar sirups manufac- 
tured with the use of drawback refined sugars; and blended sirups 
and filtered sirups manufactured with the use of sirups, refined sugar, 
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partially refined sugar, and invert sugar, produced under drawback 
regulations, amended to cover such articles manufactured by Savan- 
nah Foods and Industries, successor. 

Amendment effective on articles exported on and after July 15, 
1970, the date of succession. 

Amendment issued by Regional Commissioner of Customs, Miami, 
Fla., November 22, 1972. 


(M) Jechnical phosvel (Phosphate Insecticide) —Manufactured 
under section 1313(a) by Velsicol Chemical Corp., Chicago, IIl., at 
its factory located at Houston, Tex., with the use of imported 4-bromo- 
2,5 dichlorophenol and benzene phosphorous thiodichloride. 

Rate effective on articles manufactured on and after October 1, 
1971, and exported on and after October 14, 1971. 

Rate issued by Regional Commissioner of Customs, Houston, Tex., 
November 30, 1972. 


(N) Truck chassis, automobiles—Manufactured under section 
1313(a) by SMI (Watertown), Inc., Watertown, N.Y., with the use 
of imported diesel engines. 

Rate effective on articles manufactured and exported on and after 
December 1, 1972. 

Rate issued by Regional Commissioner of Customs, Boston, Mass., 
December 8, 1972. 


(O) Tungsten alloy parts—Manufactured under section 1313(a) 
by Teledyne Powder Alloys, Clifton, N.J., with the use of imported or 
drawback tungsten powder. 

Rate effective on articles manufactured on and after December 15, 
1972, and exported on and after December 30, 1972. 

Rate issued by Regional Commissioner of Customs, New York, N.Y., 
January 23, 1973. 


(P) Wire and cable, electrical conductor—T.D. 51991-A, as 
amended, in particular by T.D. 54720-H, covering, among other things, 
wire and cable manufactured under section 1313(b) by Kaiser Alumi- 
num and Chemical Corp., Oakland, Calif., at its Bristol, R.I., factory, 
with the use of aluminum and aluminum alloy rod, further amended 
to cover such articles manufactured at additional factories located at 
Bay Minette, Ala., and San Leandro, Calif. 

Amendment effective on articles manufactured on and after March 1, 
1971, and exported on and after April 1, 1971. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., January 22, 1973. 
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(Q) Wire and cables, copper.—T.D. 67-157-S, covering copper wire 
and cables manufactured under section 1313(b) by Phelps Dodge 
Puerto Rico Corp., Bayamon, P.R., with the use of hot rolled electro- 
lytic copper rods, amended to cover the said articles manufactured at 
an additional factory located at Carolina, P.R. 

Amendment effective on articles manufactured on and after Au- 
gust 15, 1968, and exported on and after September 16, 1968. 

Amendment issued by Regional Commissioner of Customs, Miami, 
Fila., January 11, 1973. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1092) 


NorrHamM Warren Corp., ALLTRANSPORT, INC., ET AL., Vv. THE UNITED 
States No. 5455 (— F 2d —) 


1, CLASSIFICATION—PEARL EssENCE 


Customs Court decision overruling protest to classification of 
“ 7 ” ano K aa E Gor: ” i 
pearl essence” containing 0.15 percent of “Tinopal,” a coal-tar de- 
rivative, under paragraph 27 (a) (4) (5), Tariff Act of 1930 as modi- 
fied by T.D. 52739, affirmed. 


. “De Mintmis” Docrrine 


De minimis doctrine not made applicable by smallness of 'Tinopal 
content where amount was sufficient to function as optical brightener 
and its introduction was deliberate, notwithstanding importer did 
not request or desire its addition. 


3. Ip—EvmENcE 


Phrase “in part of” not limited to substantial part in a commercial 
sense in final nail polish made from imported pearl essence. 


United States Court of Customs and Patent Appeals, March 22, 1973 


Appeal from United States Customs Court, C.D. 4142 
[ Affirmed. ] 


Barnes, Richardson & Colburn, attorneys of record, for appellants. 2. Thomas 
Honey, David O. Elliott, of counsel. 

Harlington Wood, Jr., Assistant Attorney General, Andrew P. Vance, Chief, 
Customs Section, Herbert P. Larsen for the United States. 


[Oral argument January 9, 1973 by Mr. Honey and Mr. Larsen] 


Before Marxry, Chief Judge, Ricu, Batpwin, Lang, Associate 
Judges, and CuiarK, Justice (Ret.), sitting by designation. 


Ricu, Judge. 
[1] This appeal is from the decision and judgment of the United 
States Customs Court, First Div., 65 Cust. Ct. 584, C.D. 4142 (1970), 
39 
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overruling a protest against the classification of certain importations 
from the Netherlands of “pearl essence” pigment, containing 0.15 per- 
cent of a coal tar derivative known as “Tinopal PCRP,” pursuant to 
paragraph 27 (a) (4) (5) of the Tariff Act of 1930, as modified by T.D. 
52739, which provides for mixtures in part of any of the coal tar 
products provided for in paragraph 27 (a). We affirm. 

The importation consists primarily of “pearl essence,” a pigment 
which has been extracted from fish and fish scales and is used to give 
opacity and brightness to certain types of paint, varnish, lacquer, 
and cosmetics. The imported merchandise was used in making nail 
polish. Appellants concede that Tinopal is a coal tar-derivative useful 
as an optical brightener. Tinopal, in the form used in the importation 
here, Tinopal PCRP, contains a phthalic ester derived from the coal 
tar derivative “phthalic acid” identified in paragraph 27 (a) (1) of the 
Tariff Act of 1930. 


Paragraph 27 (a) (4) (5), as modified by T.D. 52739, reads : 


All mixtures, including solutions, consisting in 
whole or in part of any of the products pro- 
vided for in subdivision (1), (2), or (3) of 
paragraph 27(a), Tariff Act of 1930 (ex- 
cept sheep dip and medicinal soaps, and ex- 
cept products chiefly used as assistants in 
preparing or finishing textiles) 314¢ per Ib. and 
25% ad val. 
Paragraph 28 (i) reads: 
Any article or product which is within the terms 
of paragraph 1, 5, 37, 39, 60, 66, 82, or 1687, 
as well as within the terms of paragraph 
27, 28, or 1651, shall be assessed for duty or 
exempted from duty, as the case may be, 
under paragraph 27, 28, or 1651. 

Appellants claim that the small amount of Tinopal in the importa- 
tions ought not to require classification of the goods within paragraph 
27 (a) (4) (5), basing their argument upon the maxim de minimis non 
curat lex. Without this small amount of Tinopal the classification 
would be provided for eo nomine as “pearl essence” under paragraph 
66 of the Tariff Act of 1930, as follows: 

Paragraph 66, as modified by T.D. 54108 : 


Pigments, colors, stains, and paints, including 
enamel paints, whether dry, mixed, or 
ground in or mixed with water, oil or solu- 
tions other than oil, not specially provided 
for: 

He ms * * * 


Pearl. eseeiite...26 2552-255 ek oe see 11% 
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Appellants contend that the importations should be as “pearl es- 
sence” within paragraph 66 despite the small amount of the coal tar 
derivative therein. Appellants summarize their arguments by stating 
the issue narrowly as follows: 

Did the very small amount of a coal tar derivative present in the 
imported mixture, in the quantity of a fraction of a percent, 
fulfilling no commercial function, not affecting the character or 
use of the mixture, not detected by the importer, and not called 
for by the importers’ specifications, operate to affect the tariff 
classification of the imported merchandise ? 

[2] The Customs Court held that the de minimis doctrine did not 
operate to take the importations out of the strict wording of para- 
graph 27(a)(4)(5) because the amount of Tinopal present in the 
imported merchandise, albeit very small, was shown by the evidence 
to be “sufficient to perform a function as an optical brightener” in the 
pearl essence and the evidence “does not permit any conclusion other 
than that its introduction in the importation was deliberate.” As the 
Customs Court saw it, the cases which deal with the de minimis rule 
provide that these factors are determinative of the legal issue. 

Appellants quarrel not so much with the legal basis for the Cus- 
toms Court decision as with the question whether there is substantial 
evidence to support the findings that Tinopal performs a functional 
role as an optical brightener and was present in the importation in a 
quantity sufficient to perform a useful function. We find that the 
evidence fully supports these findings by the Customs Court, which 
are not clearly contrary to the weight of the evidence. United States v. 
F. W. Myers & Co., Inc., 45 CCPA 48, C.A.D. 671 (1958). 

Appellants rely upon the following testimony of one Dr. Lauffer, 
a retired cosmetic chemist then serving as a consultant (emphasis 
ours) : 

Q. In your opinion, Doctor, could that have added any desirable 
property to the pearl essence that Bonda sold to Northam? A. No. 

Q. Would it contribute to the product, or in any way improve 
the product that it ultimately was used in?—namely, the nail 
polish. A. No. 

* 


* k * * % ok 


Q. Doesn’t that addition enhance the commercial quality of a 
product? A. No, not in our application, in my opinion. We didn’t 
ask for Trinopal to be used, and we never saw the need of it in the 
nail polish. 

Q. Was not this particular merchandise ordered pursuant to 
specific specifications? A. Yes, there were specifications, but none 
of them called for addition of any optical brightener. 


* * * * ok % * 


Q. What function, if any, would it have performed in the nail 
polish? A. I assume from information I have on Tinopal that 
at would increase the whiteness of the film produced by the lacquer. 
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Q. In the product, in the final product ?—I am speaking now 
of the product that you made: the nail polish. A. Yes. Yes. If it 
had any effect whatever, it would be a brightening of the, of the 
white appearance of the lacquer—but that was not an effect that 
we were particularly desirous of producing. We were buying the 
pearl for its scintillation, not for its whiteness. If we wanted to 
make a white lacquer we would have used an opaque white pig- 
ment. 


Dr. Lauffer also testified, in reviewing his earlier testimony when 
recalled for redirect, that the small quantity of Tinopal “would be 
functioning for its purpose of being an optical brightener” and 
stated (emphasis ours) : 

A. * * * J didn’t intend to say that it couldn't act as an optical 
brightener. What I did say, I believe, was that we did not ash 
to have an optical brightener included, and we didn’t especially 
want that effect in our lacquer. 

Q. [sn’t it possible, sir that that is what you got? A. Oh, it may 
be, but I don’t know why it was added; I don’t know why it 
would have been added for any other reason, but we did not ask 
for it to be added for that reason. 

We find the evidence supports the Customs Court’s findings that 
Tinopal functioned as an optical brightener and was present in a 
quantity sufficient to perform a useful function. The testimony is 
replete with assertions that the Tinopal was neither requested as an 
addition to the imported pearl essence nor needed to produce the 
particular nail polish product which was made using the imported 
material, but customs duty is assessed upon ingredients of the goods 
imported, not according to the motives of the originators of the 
merchandise abroad or the usefulness of the properties imparted by 
those ingredients to the importer. 

In the Customs Court, as well as here, appellants alleged that 
i. Fougera & Co. v. United States, 49 Treas. Dec. 986, C.D. 41632 
(1926) is support for their proposition that the language “in part 
of” in paragraph 27(a) (4) (5) is not intended to encompass so in- 
substantial an ingredient as the 0.15 percent Tinopal. The Customs 
Court accepted “that case as authority for excluding from considera- 
tion minute quantities of coal tar derivative ingredients which do 
not participate in the primary functional role of the mixture” but 
distinguished the case on its facts because in Fougera the coal tar 
derivative ingredient present as 0.07 or 0.44 percent of the imported 
medicinal preparations did not perform a medicinal function, whereas 
in “the instant case * * * the coal tar derivative ingredient performed 
a function affecting the appearance of a product whose appearance is 
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part of its functional role and in which said ingredient is present in 
a quantity sufficient to do its work.” We agree with this distinction. 

[3] Appellants argue before this court that the language of Fougera 
that the phrase “in part of” means “to a substantial part in a com- 
mercial sense” (emphasis ours) requires a different result when the 
commercial quality of the ultimate nail polish produced from the 
pearl essence is not enhanced by the Tinopal. We do not find this 
argument persuasive. 

The decision and judgment of the Customs Court is affirmed. 


Smocked dress fronts—On motion of appellant, decision of Novem- 
ber 11,1971, Modified and appeal remanded 


Tue Unirep Sratrs v. BAyuis Broruers Co., No. 5413 (—F. 2d—) 
United States Court of Customs and Patent Appeals, March 20, 1973 


[On Motion of appellant, decision of November 11, 1971, Modified and appeal 
Remanded] 


PER CURIAM. 
Appellant, the United States, filed a motion on February 23, 1973, 
informing us (1) that the parties agree that, contrary to the stipulation 


before us at the time of our opinion dated November 11, 1971, the thread 
employed in the smocked dress fronts was not of American origin and 
(2) that the parties by stipulation dated September 20, 1972 stated 
that the only American components of the imported smocked dress 
fronts are the fabric pieces, the value of which is $65.47. 

Accordingly, the aforesaid stipulation of September 20, 1972, is 
accepted as stating the facts controlling this appeal and our opinion 
dated November 11, 1971, is modified to the extent that all references to 
the thread as being of American origin are hereby deleted. Further, 
this appeal is hereby remanded to the Customs Court so that appropri- 
ate relief can be granted under these circumstances. 





Decisions of the United States 
Customs Coutt 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Nils A. Boe 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis “dward D. Re 
Senior Judges 
Charles D. Lawrence 
David J. Wilson 
Mary D. Alger 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Protest Decisions 


(C.D. 4413) 
Davis Propucts, Incorroratrep, Er An. v. Unrren States 
Synthetic resin—Inflatable air mattresses 
Paracrarr 1539(b), Tarrrr Act or 1930—MANUFACTURES IN CHIEF 
Vartue or Any Propucr or Wuicn Syntuetic Resin Is Tue 
Cuter Bryprina AGENT 


Uncontradicted evidence that imported vinyl air mattresses were 
composed of a synthetic resin and 8.1 percent calcium carbonate and 
that the calcium carbonate was present as a filler establishes that the 


4t 
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importations were a manufacture wholly or in chief value of a prod- 
uct of which a synthetic resin is the chief binding agent within the 
purview of paragraph 1539(b) of the Tariff Act of 1930, as modified. 


United States Customs Court, First Division 


Protests 63/11309 and 64/1001 against the decisions of the collector of customs at 
the port of Los Angeles 


[Judgment in part for plaintiffs.) 
(Decided March 12, 1973) 


Stein & Shostak (S. Richard Shostak and Leonard Fertman of counsel) for the 
plaintiffs. 


Harlington Wood, Jr., Assistant Attorney General (Patrick D. Gill, trial attor- 
ney ), for the defendant. 


Before Watson, MALETz, and Re, Judges 


Maerz, Judge: These two protests which were consolidated for 
trial concern the dutiable status of vinyl air mattresses that were 
imported from Japan via the port of Los Angeles, California, in 
1962. The importations were found on analysis to contain calcium 
varbonate and were classified by the government under paragraph 
1539(b) of the Tariff Act of 1930, as modified by T.D. 54108, as manu- 
factures wholly or in chief value of any product of which any syn- 


thetic resin or resin-like substance is the chief binding agent and 
were assessed with a duty of 21 cents per pound plus 17 percent ad 
valorem.’ 

Plaintiffs claim that this classification is erroneous, alleging that 
the polyvinyl resin or resin-like substance in the imported mattresses 
does not act as a binding agent on the stated ground that the small 
percentage of calciwn carbonate included therein does not act as a filler 
and that, accordingly, the imports do not contain two components 
bound together. Hence, plaintiffs insist that the imported air mat- 
tresses are properly classifiable under paragraph 1537(b) of the Tariff 
Act of 1930, as modified by T.D. 53865, by similitude to manufac- 


1 Paragraph 1539 (b), as thus modified, reads: 

Manufacturers wholly or in chief value of * * * any other product 
of which any synthetic resin or resin-like substance is the chief 
binding agent 21¢ per lb. and 

17% ad val. 
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tures of india rubber, not specially provided for, and thus dutiable at 
the rate of 1214 percent ad valorem.? 

At the trial, defendant stipulated with plaintiffs that the inflatable 
air mattresses covered by protest 64/1001 had been improperly classi- 
fied by the government under paragraph 1539(b) and were, as claimed 
by plaintiffs, properly classifiable under paragraph 1537(b) by simili- 
tude. It is to be added that a sample of the air mattresses covered by 
that protest was found on analysis to contain less than 2.4 percent 
calcium carbonate. 

Remaining then for consideration is the propriety of the govern- 
ment’s classification under paragraph 1539(b) of the inflatable air 
mattresses covered by protest 63/1109 which were found on analysis 
to contain 8.1 percent calcium carbonate. Overall, the issue with respect 
to this protest is whether the synthetic resin therein acts as a binding 
agent. Resolution of this issue depends in turn on whether or not the 
8.1 percent calcium carbonate was present as a filler. If the calcium 
carbonate was present as a filler, the imports would then consist of 
a so-called “two-component” material that was bound by the synthetic 
resin and would therefore come within the purview of paragraph 
1539(b). On the other hand, if the calcium carbonate was not present 
as a filler, there would be an absence of two substances bound together, 
in which case the synthetic resin would not be acting as a “binding 
agent” and paragraph 1539(b) would be inapplicable. Thus, the nub 
of the controversy is whether or not the 8.1 percent calcium carbonate 
was present in the importations as a filler. 

At the trial, one witness testified on behalf of the plaintiffs and one 
on behalf of the defendant. Plaintiffs’ witness was Sidney L. Fried- 
lander, an electronic engineer, who, at the time of trial, was employed 
by a medical electronic equipment manufacturer. The witness holds a 
bachelor of science degree in engineering from UCLA, and in the 
course of his undergraduate study took one year of general chemistry 
and one semester of qualitative and quantitative analysis.* After « 
brief period in engineering posts with General Electric and Hughes 


“or 


2 Paragraph 1537 (b), as thus modified, provides as follows : 


Manufactures of india rubber or gutta-percha, or of which these 
substances or either of them is the component material of chief 
value, not specially provided for * * * 


Ba * 


2 ad val. 
The similitude provision—paragraph 1559(a) of the Tariff Act of 1930, as amended by 
the Customs Simplification Act of 1954—reads in part as follows: 

(a) Each and every imported article, not enumerated in this Act, which is similar in 
the use to which it may be applied to any article enumerated in this Act as chargeable 
with duty, shall be subject to the same rate of duty as the enumerated article which it 
most resembles in the particular before mentioned; * * *, 

*The judge presiding at the trial stated that the witness was not qualified as an expert 
chemist. 


Other 12% % 
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Aircraft, he joined plaintiff Davis Products (hereinafter referred to 
as “Davis”) as chief engineer and then progressed through all phases 
of production and production management and eventually became 
executive vice-president. 

Prior to joining Davis, the witness had no special training or knowl- 
edge with respect to plastic air mattresses; what knowledge he had, 
he acquired as Davis sought to improve the basic design of such mat- 
tresses. Starting about 1954, he spent many weeks with Bolta Products 
of Lawrence, Massachusetts, a materials supplier for Davis, “working 
with them on formulations” of material for mattresses and participat- 
ing in the testing of the material for sunlight durability, tensile 
strength, heat sealability, and freedom from pinholes. When Bolta 
was acquired by General Tire and Rubber Company, Friedlander 
testified that over a period of two or three years he “worked very 
closely” with the chief chemist of General Tire’s plant in Jeannette, 
Pennsylvania. It was at this time that mass production of certain 
co-polymer resins of polyvinyl chloride was beginning to take place 
which was making it possible to produce vinyl plastic merchandise 
that could not be manufactured before. For example, he stated, by 
adding such ingredients as titanium dioxide or calcium carbonate, 
the sunlight durability of vinyl (i.e., resistance to deterioration from 
sunlight) was enhanced and the vinyl better able to withstand ex- 
tremes of temperature. 

In 1961, Davis entered into an agreement with a Japanese concern 
for the manufacture of inflatable air mattresses in accordance with 
specifications furnished by Davis. These specifications covered the 
tensile strength; the maximum permissible pinholes; the color; the 
sunlight durability; the heat sealability; and the “cold crack” tem- 
perature.t While Davis did not give the manufacturer any instructions 
with respect to calcium carbonate content, the specifications themselves 
dictated the percentage of calcium carbonate that would go into the 
material, 


Calcium carbonate, the witness indicated, is a white opaque powder * 
which is basically lime and is used to: (1) stabilize vinyl for cold 
weather; (2) extend vinyl sunlight durability; (3) give vinyl a norma] 
feel; (4) increase the tensile strength of vinyl; and (5) prevent the 
vinyl material from sticking to the calenders, thus enabling the cal- 
enders to run at higher speeds.® 


“Cold crack’, the witness indicated, is the resistance to stress created by folding or 
dropping or impacting a vinyl product at the point of its smallest radius or curvature, 

5 Titanium dioxide is also a white opaque powder that, according to the witness, is 
used, among other things, to enhance sunlight durability—in which respect it has twice 
the effect of calcium carbonate. 

®Calenders are huge machines which squeeze the heated vinyl compound between 


counter-rotating steel rollers, thus forming a thin sheet from which the inflatable air 
mattresses are made. 
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The witness further testified that freedom from pinholes—which are 
formed by particles when the vinyl is stretched—is another important 
consideration in the manufacture of inflatable air mattresses. In order 
to prevent pinholes, precipated calcium carbonate of a smaller particle 
size than normally ground calcium carbonate is used which does not 
form clumps of itself or pop out of the inflatable mattress when it is 
blown up thus causing an air hole. Also to prevent pinholes, the wit- 
ness stated that all the ingredients used in making the imported mat- 
tresses were of the highest grade, including the “pigmentation, 
so-called ‘fillers’ * * * which are put in for the ultraviolet or other 
characteristics in the material * * *.” 

According to Friedlander, clear vinyl has a sunlight durability of 
between 400 and 500 hours which is not enough for outdoor products 
such as inflatable air mattresses that are used for camping, water 
activities and other outdoor purposes. Such mattresses, he said, must 
be able to endure at least one year’s outdoor usage, and under Davis’ 
specifications required a sunlight durability of 1200 to 1300 hours. 
In addition, they had to have a very low temperature formulation so 
that they could be used for camping even in cold weather. Calcium 
‘arbonate, he testified, was used not only to meet these requirements 
but also to increase the tensile strength of the vinyl material, provide 
the desired feel, and prevent the material from sticking to the cal- 
enders. Titanium dioxide, he indicated, while twice as effective as 
calcium carbonate in enhancing sunlight durability and providing 
low temperature formulations, is far more costly and unnecessary to 
use since the sunlight durability requirement of 1200 to 1300 hours 
and the low temperature formulation could readily be met by cal- 
cium carbonate. 

With respect to the manufacture of the imported air mattresses, 
the witness testified that when the vinyl came off the calendar, it was 
rolled up and transferred to the fabricator who cut the material to 
the desired length, punched a hole in it for the valve, put a valve 
into it, and then heat-sealed it to fabricate it into an air mattress.7 

In summing up, the witness indicated that calcium carbonate was 
used in the imported air mattresses to improve their sunlight du- 
rability, to provide appropriate color, to give them appropriate hard- 
ness and feel, to increase their tensile strength, and to facilitate the 
calendering operation. Finally, he testified that the term “filler” re- 

7 Friedlander further testified that protest 64/1001, which was conceded by the govern- 
ment, involved style number FM-—690 and consisted of an inflatable air mattress with a 
pump inserted therein. The witness added that the air mattresses in issue covered hy 
protest 63/11309 involved style number FM-—600 which did not have a pump included. 
According to the witness, the FM—690 and FM-—600 style numbers were made from the 


same material, fabricated in the same manner and had the same use; the only difference 
between them, he said, is that the FM—690 had a pump inserted in it. 
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ferred to “any material other than the resin and plasticizer, and the 
basic stabilizer, which would be cadmium or chromium stabilizers.” 
Included as “fillers”, he said, are “[p]Jigments: materials added to 
helping [sic] calendering; the materials added to improve sunlight 
stability—all of the things that you put into a basic vinyl compound 
to give it the properties that you want it to have.” 

Defendant’s witness was Albert H. Schneider, chief chemist of the 
U.S. Customs Laboratory in San Pedro, California. It was stipulated 
that Schneider, who served with the Customs Laboratory for 21 years, 
was a qualified chemist. However, he had no practical experience in 
businesses involved in making vinyl plastic sheets or vinyl inflatable 
air mattresses. He testified that he personally performed the Customs 
Laboratory’s test of a sample from a FM-600 air mattress—the mat- 
tress here in issue—and that the test showed that the plastic part 
of the sample was composed of polyvinyl chloride resin, and that the 
mineral matter (ash) therein amounted to 9.2 percent of which 8.1 
percent was calcium carbonate.’ The report of the test contained the 
further notation that “[i]n our opinion the mineral matter present 
in the plastic part of the sample marked ‘FM 600/Cs26’ is present as 
a filler, and it is therefore our opinion that the synthetic resin in this 
part is acting as the chief binding agent.” 

The witness Schneider testified that in performing the laboratory 
tests a sample of the plastic was removed from the air matress and 
separated from the cloth. The sample was weighed and then burned 
in an electric furnace at 500° centigrade. At that temperature, the 
organic matter was burned off and the residue called ash was weighed. 
The calcium content of the residue was measured by the standard 
method of titration with permanganate. When the end point was 
reached, the solution changed color and the amount of calcium car- 
bonate was then calculated. The ash was also tested for calcium car- 
bonate by a qualitative test. 

The witness explained that the statements in his laboratory report 
that the sample from the FM-600 mattress contained mineral matter 
and that the synthetic resin was acting as the chief binding agent 
“meant that the plastic contained a filler, and that the synthetic resin, 


8This same laboratory test showed that a sample from the FM-—690 air mattress— 
which mattress is covered by the stipulation in protest 64/1001—contained 2.4 percent 
mineral matter (ash). A second and later laboratory test of another sample made by the 
witness showed that the mineral matter (ash) amounted to 4.2 percent of which 2.5 
percent was calcium carbonate. Written in red handwriting on this second report is the 
notation “Red—FM 600”. The witness testified that he himself did not put that red-ink 
notation on the laboratory report and did not know who did. No further evidence was 
adduced on this particular matter. In light of this circumstance and the finding in the 
previous laboratory report that the FM-—600 air mattress contained 8.1 percent calcium 
carbonate, the red-ink notation in the second report—made as it was by someone un- 
known—cannot be afforded probative value. 
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which is the polyvinyl chloride, is acting as a binding agent to hold 
this product together.” He stated that he has found polyvinyl] chloride 
plastics with calcium carbonate contents ranging from zero to 25 per- 
cent, although the most common range was between 6 and 12 percent. 

The witness testified that it was his opinion as a chemist that the 
calcium carbonate was present in the merchandise in issue as a filler. 
In his view, a filler is an extender of the product and can also have 
incidental properties. Thus, most fillers would have a color and would 
therefore impart pigment properties. The filler could also prevent the 
calendars from sticking. Further, the filler could be opaque and hence 
prevent the sunlight from going through. These properties, the wit- 
ness emphasized, are incidental properties but the primary purpose of 
the calcium carbonate is to act as a filler. He added that he would not 
consider titanium dioxide to be a filler since—in contrast to calcium 
carbonate—its primary purpose is for pigmentation rather than as a 
filler.® 

A binding agent, Schneider testified, is a substance which holds the 
product together, and therefore in order to have a binder, there must 
be at least two components in the product. For example, he stated, in 
the imported vinyl air mattresses the polyvinyl resin holds the poly- 
viny] chloride plastic and the filler together and makes one sheet of the 
material. 

The witness explained that the Customs Bureau has issued guide- 
lines to be applied in determining whether certain substances contain 
filler. Thus a Bureau ruling dated February 7, 1957 (C.I.E. 331/57) *° 
states that— 

“* * * accelerators, pigments, stabilizers, anti-blocking agents, 
opacifiers, and plasticizers, when added to a plastic primarily for 
the purposes indicated by their descriptions, are not to be con- 
sidered as fillers or materials bound by a synthetic resin or resin- 
like substance for the purposes of paragraph 1539(b). They shall 
be treated as integral constituents of the resin or resin-like sub- 
stance. Note C. I. FE. 464/56. 

So-called cheapeners, fillers, or other material added to synthetic 
resins primarily for the purpose of extending the plastic or for 
the purpose of making what might be termed as a “two compo- 
nent” material are considered as being bound by the synthetic 


resin or resin-like substance within the meaning of paragraph 
1539 (b). 


In view of the foregoing, recognizing the fact that from a prac- 
tical standpoint it is not feasible in all cases for the laboratories 
to make precise quantitative and qualitative analyses of an im- 


®°In this connection, a Bureau of Customs letter dated July 20, 1962 (C.1.E. 743/62), 
provided that titanium dioxide, regardless of quantities, was not a-filler. 


© This ruling is quoted in the T'ariff Classification Study (1960), Schedule 7%, Part 12, 
at pp. 441-42. 
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ported plastic item, recognizing that many products contain small 
amounts of impurities, “and recognizing that the law takes no 
account of trifies, it is the Bureau's opinion that when it is found 
or it is reasonably apparent that a synthetic resin contains nothing 
other than those substances described in paragraph 2 of this letter 
[that is, accelerators, pigments, etc.], the synthetic resin should 
is be treated as a binding agent for purposes of paragraph 1539 

b). For purposes of this ruling, if a synthetic resin contains 8 
te centum or less of ash material which cannot readily be estab- 
lished as a filler, cheapener, or other material commonly bound by 
a resin or resin-like substance, the synthetic resin may be assumed 
not to be acting as a binding agent.” 


Schneider testified that this ruling “as well as many other things” 
was taken into account by him in concluding that the imported mer- 
chandise was classifiable under paragraph 1539(b), but that the stand- 
ard of 8 percent in that ruling was not considered. He testified further 
that in his oponion he considered calcium carbonate to be a filler even 
in merchandise where his test showed the presence of a mineral matter 
of 4.2 percent of which 2.5 percent was calcium carbonate (see note 8 
supra); likewise, he would consider the calcium carbonate in the 
stipulated protest—64/1001—to be a filler. He concurred in the con- 
clusion that a calcium carbonate content of 2.5 percent was not a 
filler only because of a court decision," and not because of his opinion 
as a chemist. In this connection, he was of the view that the court 
erred in holding that a 2.5 percent calcium carbonate content was not 
present as a filler since in his opinion as a chemist all but a negligible 
amount of calcium carbonate should be considered as a filler. Thus, 
he stated that if he found calcium carbonate present in an insignifi- 
cant amount, he would not consider it a filler, but if it were present in 
a significant amount, he would consider it a filler. 

The witness testified that his opinion in this respect was based 
in part upon technical literature, among which is the following state- 
ment in Modern Plastics Encyclopedia, Vol. 45: No. 144 (1968), 
p. 579: 


* * * Calcium carbonate is the filler most widely used in PVC 
[polyvinyl chloride] compounds. * * * calcium carbonates are 
used in PVC compounds for specific performance characteristics. 


Finally, the witness testified that there was no doubt in his mind 
that when calcium carbonate to the extent of 8.1 percent is contained 
in a plastic, it is present as a filler. 

With these considerations in mind, plaintiffs argue that the record 
establishes that the 8.1 percent calcium carbonate which was found 


1 At no point in the record is there any identification of the court decision thus 
referred to. 
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in the mattresses in issue was added by the manufacturer to perform 
at least five specifie functions, i.e., improve their sunlight durability, 
provide appropriate color, give them appropriate hardness and feel, 
increase their tensile strength, and facilitate the calendering operation. 
These functions, plaintiffs add, make the calcium carbonate something 
other than a filler. And, plaintiffs continue, since there is no filler in 
the imported vinyl mattresses, there are no two components to be bound 
together by the synthetic resin, and hence the government’s classifica- 
tion under paragraph 1539(b)—requiring a binding agent to be pres- 
ent—is erroneous. Finally, plaintiffs insist that by establishing the 
specific functions of the calcium carbonate, they have brought the 
merchandise within the controlling effect of two decisions that ma- 
terial added to vinyl compounds for specific purposes other than as a 
filler may remove such merchandise from classification under para- 
graph 1539(b) as wholly or in chief value of a product of which a 
synthetic resin is a chief binding agent. The cases thus relied upon are 
Prepac, Inc. v. United States, 43 Cust. Ct. 97, C.D. 2111 (1959), and 
J. M. Rodgers Co., Inc. v. United States, 59 Cust. Ct. 91, C.D. 3084 
(1967), modified on rehearing, 60 Cust. Ct. 42, C.D. 3251 (1968). 

Prepac involved polyvinyl chloride-type plastic sheeting that was 
classified under paragraph 1539(b), as in the present case. There the 
court held that uncontradicted, competent evidence that imported 
plastic sheeting was composed of a synthetic resin and titanium di- 
owide, and that the latter was present in the sheeting as a pigment to 
color the material and not as a filler material bound by the resin, estab- 
lished that the imported sheeting was not a manufacture wholly or in 
chief value of a product of which a synthetic resin is the chief binding 
agent. 

It is to be added that in Prepac, the government conceded that if the 
ash were presented as an inherent part of the resin to give it its charac- 
ter, or to stabilize, opacify, or pigment (color) the resin, paragraph 
1539(b) would not be applicable. In this circumstance, plaintiffs had 
the burden of showing that the titanium dioxide was present in the 
compound as a coloring agent and not as a filler material. To meet this 
burden, plaintiffs called a qualified chemical engineer with special 
competence in the fields of plastics and dyestuffs who testified without 
contradiction that titanium dioxide costs 50 to 100 times as much as 
many other inorganic materials that could be used as a filler; that ti- 
tanium dioxide is used as a pigment and never as a filler; and that it 
was so used in the imported sheetings. The court accepted this uncon- 
tradicted expert testimony and sustained the claim. 

From what has been said, it is apparent that Prepac is entirely dis- 
tinguishable from the present controversy. In the first place we are 
concerned here with the presence of calcium carbonate and not titanium 
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dioxide. Second, the decision in Prepac was based on evidence that the 
titanium dioxide was present as a pigment and not as a filler, coupled 
with the government’s concession that if the titanium dioxide were 
present as an inherent part of the resin to pigment it, paragraph 1538 
(b) would not be applicable. On the other hand, in the present case, the 
government has not conceded that if specific functions, such as pigmen- 
tation, were performed by the calcium carbonate in the compound, it 
would be precluded from being filler and hence from being bound to 
the resin. To the contrary, the government in the present case pro- 
duced an expert chemist who testified without contradiction that the 
calcium carbonate is present in the vinyl herein as a filler, and that by 
definition “fillers” are expected to produce certain effects in the resins to 
which they are added. 

In J. M. Rodgers, supra, 59 Cust. Ct. 91—the other case relied upon 
by plaintiffs—black vinyl raincoats made of a composition of synthetic 
resin (polyvinyl chloride) and approximately 2.7 percent calcium car- 
bonate were held to be properly classifiable by similitude to india rub- 
ber raincoats under paragraph 1537(b) rather than classifiable under 
paragraph 1539(b) as manufactures wholly or in chief value of a prod- 
uct of which synthetic resin or resin-like substance was the chief 
binding agent. In that case, an expert in the art of calendering, manu- 
facturing and using synthetic resins testified that the calcium carbonate 
used in the raincoat was essentially a stabilizer which (1) neutralized 


the acid generated by the hot steaming plastic and thus prevented the 
plastic from breaking down; (2) cleaned and neutralized the steel 
rollers to permit speedier calendering; and (3) acted as a neutralizer 
to the finished plastic which would otherwise become brittle from acid 
it would slowly give off. As a result of this testimony—limited solely 
to the raincoats there imported—the government conceded (59 Cust. 
Ct. at 94) : 


* * * ck * * that the classification of the imported merchan- 
dise, i.e., black vinyl raincoats made from polyvinyl chloride sheet- 
ing which shows an approximate ash content of 2.7 percent by 
weight, eliciting the presence of calcium carbonate in approxi- 
mately the same amount, under paragraph 1539(b), as modified, 
supra, is erroneous. This concession is made in view of the testi- 
mony to the effect that calcium carbonate, when introduced into 
a polyvinyl chloride compound in quantities as small as is in the 
merchandise at bar, does not serve the function of a filler, but as a 
stabilizer of merchandise.” * * * 


Based on the testimony and the government’s concession in Rodgers, 
the court concluded that the government’s classification under para- 
graph 1539(b) was erroneous. 

By contrast, in the present case the government is contesting plain- 
tiffs’ allegation that the calcium carbonate is not present in the im- 
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ported compounds as filler. Thus the issue here is whether the calcium 
carbonate present in the amount of 8.1 percent is filler. And on 
this aspect, it is again to be observed that Prepac, dealing with tita- 
nium dioxide, and Rodgers, concerned with calcium carbonate in the 
quantity of 2.7 percent, are no precedential value to the specific issue 
here. 

It is also worthy of note that Bureau ruling C.LE. 331/57 (pre- 
viously quoted) refers to an administrative practice which provides 
in effect that “if a synthetic resin contains 8 per centum or less of ash 
material which cannot readily be established as a filler, cheapener, or 
other material commonly bound by a resin or resin-like substance, the 
synthetic resin may be assumed not to be acting as a binding agent.” ” 

It must be emphasized in this connection that our only concern 
is whether or not the 9.2 percent ash material in the imported mat- 
tresses, of which 8.1 percent is calcium carbonate, is present as a 
filler. And on this score, we must conclude that plaintiffs have failed 
to overcome the presumption that the 8.1 percent calcium carbonate 
contained in the FM-600 mattresses was present as a filler. Indeed, 
the evidence supports a positive finding that the calcium carbonate was 
present as a filler. Thus, Mr. Friedlander—plaintiffs’ own witness— 
indicated that the calcium carbonate was present in the imported 
merchandise as filler when he testified that since labor costs were so 
low only the highest grade material was used in the manufacture 
of the imported product “that includes your pigmentation, so-called 
‘fillers’ if you want to put it that way, which are put in for the ultra- 
violet or other characteristics in the material * * *.” (R. 30) [Em- 
phasis added.] Further, he defined “filler” as “any ingredient * * * 
in * * * vinyl formulations * * * other than the resin and _ plas- 
ticizer, and the basic stabilizer, which would be cadmium or chromium 
stabilizers.” Included as fillers under the witness’ definition would 
be “[p]igments: materials added to helping [sic] calendering; the 
materials added to improve sunlight stability—all of the things that 
you put into a basic vinyl compound to give it the properties that you 

2 With respect to this ruling, the Tariff Classification Study (1966), Schedule 7, 
Part 12, contains the following observations (p. 442) : 

From the foregoing [Bureau ruling] it is clear that the Bureau of Customs, for 
the purposes of orderly administration of paragraph 1539(b), has had to evolve 
arbitrary criteria for determining whether or not an article is wholly or in chief 
value of a product “of which any synthetic resin or resin-like substance is the chief 
binding agent”. This is particular true with respect to the distinction concerning 
ash content. For an article to be classified under paragraph 1539(b) if it contains 
% percent of ash material but not to be thereunder if it contains 7 percent of ash 
material, is patently anomalous. There is the same inherent anomaly with respect 
to a determination that a particular percentage of a pigment is found necessary in 
a particular article for the purpose of giving color, whereas an excess above that 


percentage will be considered a filler. Clearly, the present paragraph 1539(b) 
necessarily leads to illogical and anomalous results. 
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want it to have.” (R. 75) This testimony is in harmony with the de- 
finition of defendant’s witness of “filler” as an extender of a product 
which has incidental properties such as pigmentation, adding color to 
the product, or opaqueness which give the product light durability. 
In short, in the opinion of defendant’s expert witness, the calcium 
carbonate present in the importation was added to the vinyl as a 
filler. And what is more, plaintiffs have offered no evidence to rebut 
this opinion. 

Also, the recognized authorities in the field of plastics indicate 
that “fillers” are used for a multitude of reasons, only one of which 
is to reduce cost. Thus, in Simonds and Church Zhe ere 
of Basie Materials for Plastics (Reinhold Publishing Corp., New 
York, 1967), the following pertinent material appears 1 regarding 
“fillers” (p. 213) : 

Fitters, Prorerries aNnp Uses 

Fillers are defined as comminuted solid materials which occupy 
a volumetric proportion of a plastics composition as a discon- 
tinuous phase. Extenders serve a distinctly different purpose, 
being monomeric or polymeric diluents for the primary polymer 
and a part of the continuous phase of the composition. The terms 
“filler” and “extender” are, to a certain degree, synonymous in 
the popularly held connotation as materials which reduce the costs 
and properties of the polymer forming the basis of the composi- 
tion. This, however, is not necessarily the case. 


Many fillers provide beneficial effects beside reducing costs. The 
general functions of fillers will be described below, emphasizing 
the reasons for their use and their particular limitation. * * * 
* # * a # * 
(pp. 213-14) 
Functions of Fillers 


Some fillers are used primarily for reducing the cost of the plas- 
tic. Here the fillers replace a volume of the more expensive resin in 
the plastic composition. 

Physical properties of filled plastics are generally affected by 
the type and amount of filled they contain. Tensile strengths, 
impact resistance and elongation are reduced in proportion to the 
filler concentration. Modulus (stiffness) is usually increased by 
fillers since they function as rigid additives and reduce the mobil- 
ity of the polymer when strained. Flexural strength effects depend 
upon the nature of the polymer; thermoplastics are generally 
embrittled and their flexurals strengths decline, whereas thermo- 
sets, which are rigid systems, are generally improv ed to a certain 
degree depending upon the filler concentration. Particular types 
of \ very fine particle-size fillers frequently exert a physical strength 
improvement at very low concentrations, but these effects are 
specific for certain types of systems, especially the more disten- 
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sible thermoplastics. /mprovements in physical properties ee filled 
versus unfilled systems generally reflect interaction or reinforcing 
between the polymer and filler having surface treatments to 
provide a high degree of interaction through electrostatic or 
chemical bonding. 

1 He m Be a He Ke 


(pp. 215-16) 
Fitters AND REINFORCEMENTS 


Plastics, like many other engineering materials, have limita- 
tions, some of which may be overcome by proper design. However, 
a large number of properties may be enhanced by the addition of 
properly selected fillers to the resin system. The properties of the 
filled composite differ from those of the resin since the filler 
‘ather than the resin becomes the load bearing member and the 
resin functions primarily as a binder. Thus, the properties of a 
filled resin are essentially related to the adhesion between the filler 
and the resin. 

In many instances, fillers such as calcium carbonate, calcium 
sulfate, tale and silica cost less than the resin, and are called 
extenders. In contrast, some of the more sophisticated fillers cost 
many times that of the resin. Fillers contribute to the temperature 
resistance, moisture resistance, fire retardancy, electrical resist- 
ance, specific graviety, shrinkage, and coefficient of expansion of 
plastics. Actually the use of appropriate fillers permits the de- 
sign of plastics to meet a wide variety of physical requirements. 

Po * a Pa at a * 


(p. 216) 

The amount of filler may vary from a few per cent, when its 

function is the improvement of surface properties, to over 90% 

in resin-sand mixtures for shell molding composites. Since most 

properties of the composite are a function of the filler, the op- 

timum resin content is that required to coat the surface of the 
filler and bond it firmly together. 


nk * * * * * * 


Calcium Carbonate. This is available as natural ground lime- 
stone and as precipitated calcium carbonate in a wide range of 
particle sizes. The small-sized product imparts opacity, white- 
ness and excellent surface characteristics to the finished composite. 
| Emphasis added. | 


The Modern Plastics Encyclopedia, Vol. 39: No. 1A (1961), states 
the following at p. 556: 


Fillers vary widely in availability, cost, composition, physical, 
electrical, and chemical properties. The choice of fillers in the 
formulation of molding compounds is usually governed by the 
end-use application. * * * 

Because some fillers cost less than the resinous portion of the 
molding compounds, they are sometimes considered solely as ex- 
tenders. This is contrary to Dr. Baekeland’s original conclusions 
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relative to the importance of fillers (wood flour) in overcoming 
brittleness. Also, those who have paid $10/lb. for a mixture of 
phenolic resin and quartz filler recognize that fillers are functional 
materials whose specific contributions to the qualities of molding 
powders are not necessarily based on economics. 

Fillers are essential for the production of strong moldings of 
compositions based on allylic, epoxy, melamine, phenolic, or urea 
resins. They reduce crazing, shrinkage, coefficient of expansion, 
and porosity. The ~urface appearance, strength, resistance to en- 
vironment, and moldability can be improved by the proper se- 
lection and use of fillers. 

Fillers may constitute over 90% of the mixture, as in the case 
of shell and wood waste moldings. As little as 245% phenolic 
resin can be used to bind the sand particles in the shell molding 
process. * * * 

% * * “i * Er 

The connotation that fillers are cheap extenders has handi- 
‘“apped their use and delayed important improvements of fillers 
and compositions containing them. A consideration of these com- 
positions as aggregates and binders has provided a better under- 
standing of the role of each component. | Emphasis added.] 

On the basis of the foregoing authorities, we see no merit to plain- 
tiffs’ claim that when a substance performs a specific function in a 
compound, it may not be considered as filler for the purpose of being 
held together by a synthetic resin acting as the chief binding agent. 
Moreover, the record before us lacks any evidence to rebut the Cus- 
toms Laboratory report or the testimony of the Customs Laboratory 
chemist that the calcium carbonate in the imported vinyl compound 
is acting as filler. Finally, plaintiffs’ witness—Mr. Friedlander—did 
not testify—nor, for that matter, was he qualified to do so—that the 
synthetic resin was not acting as the chief binding agent in the im- 
ported merchandise. See The Orient, Inc. v. United States, 64 Cust. 
Ct. 175, 181, C.D. 3978 (1970). See also Sentora Hardware Distr. v. 
United States, 59 Cust. Ct. 558, C.D. 3227 (1967); Lee & Schiffer, 
Inc. v. United States, 12 Cust. Ct. 183, C.D. 850 (1944). 

In sum, protest 63/11309 is overruled. On the other hand, on the 
basis of the stipulation of the parties, protest 64/1001 is sustained. 
Judgment will be entered accordingly. 





Decisions of the United States 
Customs Court 


Custom Rules Decision 
(C.R.D. 73-8) 
Apotco Trapine Corr. v. UNirep STATES 
Memorandum To Accompany Order 
Port of New York, Court No. 71-G-00444 on shopping bags 


{Motion denied.] 
(Dated March 16, 1973) 


Lane, Young & Fox (John S. Rode of counsel) for the plaintiff. 
Harlington Wood, Jr., Assistant Attorney General (Velia A. Melnbrencis, trial 
attorney), for the defendant. 


Rao, Judge: By this motion, plaintiff seeks an order suspending 
this case under Adolco Trading Corp. v. United States, Court No. 
69/5703, which has been designated as a test case. 

The merchandise here consists of rayon net shopping bags, classi- 
fied under item 389.60, Tariff Schedules of the United States, as articles 
of textile materials, not specially provided for, of man-made fibers. 
It is claimed that the merchandise is not of man-made fibers and is 
classifiable under item 389.70, as other textile articles, not specially 
provided for, or under item 774.60, as articles of plastics. 

The merchandise in the test case consists of plastic shopping bags, 
classified under item 706.60, as luggage and handbags, and is claimed to 
be dutiable under item 774.60, as articles of plastics. 

In support of the motion, plaintiff states that there is a common 
issue of law and fact, i.e., whether the merchandise is a shopping bag 
and thus classifiable as a plastic article under item 774.60. 

The issues, however, are not the same. Even if the merchandise is 
a shopping bag and not luggage, it would not be classifiable under 
item 774.60 unless it were established that it was not of textile ma- 
terials. 2. 7. Macy & Co., Inc. v. United States, 57 CCPA 115, C.A.D. 
988, 428 F. 2d 856 (1970) ; United Merchants, Inc. v. United States, 60 
CCPA —, C.A.D. 1078, 468 F. 2d 208 (1972). Apparently, the Gov- 
ernment is not claiming it is luggage, since it was not classified as 
luggage of textile materials under item 706.24, but as articles, not 
specially provided for, of textile materials. 

Therefore, the motion is denied. 

58 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


Marcu 15, 1973 


AprraL 5522.—Untrep States v. Brown, Atcantar & Brown, INc., 
> ’ 

ET AL.—PHonoGrRAPH Recorps, REAPPRAISEMENT OF—CONSTRUCTED 
Vacue.—A.R.D. 306. Apreat Dismissep Fresruary 23, 1973. 


Appeal to United States Court of Customs 
and Patent Appeals 


Appra 5534.—Srrvice Ar.oat, Inc., Howarp Harrry, Inc. v. UNrrep 
Strates.—“Granp Banks” PLeasure Boat, REAPPRAISEMENT OF. 


This case involves the proper dutiable value of a pleasure boat, 
invoiced as a “Grand Banks 36’ Twin Screw Cruiser, #23”, on the 
basis of export value as defined in section 402(b), Tariff Act of 1930, 
as amended (19 U.S.C. § 140la(b)). The boat was appraised at 
$21,070 and plaintiffs-appellants claimed that the proper value was 
$15,740. The trial judge sustained the appraisal value and that holding 
was affirmed by the Customs Court on review. It is claimed that the 
Customs Court erred in finding and holding that the export value 
for the Grand Banks 36’ in question was $21,070 rather than $15,740; 
in finding and holding that Robert Newton & Sons, Inc., was a selling 
agent for American Marine, Ltd.; in not finding and holding that 
Robert Newton & Sons, Inc., was a selected purchaser of the boat in 
question and that the price it paid fairly reflected market value of said 
boat; in finding and holding that the trial court did not err in not 
granting a rehearing in order to introduce in evidence a cortified copy 
of the judgment of conviction of Customs Agent Perry Spanos, the 
author of the special agent’s report received into evidence in the in- 
corporated case, for theft and conversion; in finding and holding that 
even disregarding the reports and testimony of Mr. Spanos, the record 
establishes that Robert Newton & Sons, Inc., is the selling agent of 
American Marine, Ltd.; and in not finding and holding that disre- 
garding the reports and testimony of Mr. Spanos, the record establishes 
that there was a bona fide sale of the merchandise in question to 
Robert Newton & Sons, Inc., a selected purchaser. Appeal from 
A.R.D. 311. 





Tariff Commission Notices 


Investigations by the United States Tariff Commission 


DeparTMENT OF THE Treasury, March 29, 1972. 
The appended notices relating to investigations by the United States 
Tariff Commission are published for the information of Customs 
officers and others concerned. 
Vernon D. Acree, 
Commissioner of Customs. 


[TEA-W-190] 


WorKERS’ PETITION FOR A DETERMINATION UNDER Section 301(c)(2) OF THE 
TRADE ExpANsIon Act or 1962 


Notice of investigation 


On the basis of a petition filed under section 301 (a) (2) of the Trade 
Expansion Act of 1962, on behalf of the workers and former workers 
of Gold Star Hat and Cap Company, Inc., New York, New York, the 
United States Tariff Commission, on March 21, 1973, instituted an 
investigation under section 301 (c) (2) of the Act to determine whether, 
as a result in major part of concessions granted under trade agree- 
ments, articles like or directly competitive with nonknit cotton head- 
wear (of the type provided for in item 702.10 of the Tariff Schedules 
of the United States) produced by said firm are being imported into 
the United States in such increased quantities as to cause, or threaten 
to cause, the unemployment or underemployment of a significant num- 
ber or proportion of the workers of such firm or an appropriate sub- 
division thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in the 
Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 

66 





TARIFF COMMISSION NOTICES 67 


N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 
By order of the Commission : 


Kenneru R. Mason, 
Secretary. 


Issued March 22, 1973. 


(TEA-W-191] 


WORKERS’ PETITION FOR A DETERMINATION UNDER SECTION 301(c)(2) OF THE 
TRADE EXPANSION Act or 1962 


Notice of investigation 


On the basis of a petition filed under section 301(a) (2) of the Trade 
Expansion Act of 1962, on behalf of the workers of the Freeport, 
Maine, plant of the Kayser-Roth Shoes Division of the Kayser-Roth 
Corporation, New York, New York, the United States Tariff Com- 
mission, on March 22, 1973, instituted an investigation under section 
301(c) (2) of the Act to determine whether, as a result in major part 
of concessions granted under trade agreements, articles like or directly 
competitive with footwear for men and women (of the types provided 
for in items 700.26, 700.27, 700.29, 700.35, 700.43, 700.45, and 700.55 of 
the Tariff Schedules of the United States) produced by said firm are 
being imported into the United States in such increased quantities as 
to cause, or threaten to cause, the unemployment or underemployment 
of a significant number or proportion of the workers of such firm or 
an appropriate subdivision thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in the 
Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission : 

Kennetu R. Mason, 


Secretary. 
Issucd March 22, 1973. 





Index 
Bureau of Customs 


Canned bartlett pears from Australia, finding of dumping ; sec. 153.43, 
C.R. amended 


Drawback decisions : 

Alcohols, polyhydric, and their fatty acid derivatives__...__-- 
Automotive parts, appliance hardware, and zine castings_--.--- 
Bags, burlap and cotton 

Barley, malting, cleaned and graded 

Bearings, ball and roller 

Blended yarn of wool and synthetic fibers__.___._-------------_- 
Calcined petroleum coke 

Color Gispersi0ns..napvecdssedectnbatinecundundbeaisentaasoa 
Color pigments, lakes, toners, & reduced colors___--------.----- 
Concrete block machines, concrete mixers, related concrete block 


DBPC a/k/a BHT (2,6-di-tert-butyl-4-methylphenol) ; MBMC 
(6-tert-butyl-3-methylphenol) ; & MC (3-methylphenol) 
Desalination plants, and components____---------.----.------- 
Dodecanedioice acid, refined; textile fibers; molding & extruding 
polyamide Tesins And HiawmMienis... i os.ccdcc cnc ceasceeens 
Engines, gasoline and diesel fueled internal combustion 
Fluorescent pigments, paints and paper 
Formulated Phosvel (phosphate insecticide) 
Fuel gas, acetylene, ethylene, propylene, butadiene, dripolene “‘C” 
& fuel oil eon 
Fuel gas, ethylene, propylene, acetylene, butadiene, dripolene “C” 
& other petro-chemical products & intermediates_____.__---- 
Gas tuvpines.-- oss ches tee wo dele eed 
Glycerin ; recycle polyols; splitter column mixture (mixed glyc- 
erin, tetritols, pentatols, and hexitols) ; derivatives thereof___ 
Norinyl tablets, Norquen tablets, Synalar cream, solution and 
ointment; Neo-Synalar cream, Flucort solution and tablets, 
SyHOES-i. ANG | PECs nce ccc acceskknaeubascenase 
Nuts, bolts, and pins (industrial fasteners) and hex wrenches--. 
Oreo Metallan Grey BLC 
Packaged jellies, jams, and preservatives, and such products 
packaged in bulk 
PRINS nn isk chin Sonne cine Coun adeb en been eee 
Phthalocyanine Gyes. o. a... 2 secee ete boas sensei eae 
Piece goods, bleached, dyed, or bleached and dyed_-_ 
Piece goods, vinyl laminated 


68 








T.D. No. 


73-84 


73-89-A 
73-S8-A 
73-89-B 
73-89-C 
73-88-B 
73-88-C 
73-88-D 
73-88-E 
73-88-F 


73-88-G 


73-88-H 
73-89-D 


73-88-I 
73-88-J 
73-89-E 
73-89-F 
73-88-K 


73-88-L 
73-88-—M 


73-89-G 





INDEX 69 


Drawback decisions—Continued T.D. No. 
Plywood, finished hardwood interior paneling simulated wood- 
73-89-K 
Potato starch, STA-LOK 400 modified 73-88-S 
Puddings, fruit desserts (flummery) and fruits in gel 73-88-T 
Rosin products, resin 73-S88-U 
Santoflex AW and Santoquin 73-S88-V 
Shoes 73-88-W 
Steel tubing, cold drawn seamless___-------.----.-.--.--.----- 73-89-X 
Sugar, powdered ; sugar invert; sirups____-.-_---_..-----.---- 73-88-L 
Synthetic rubber, Natsy-polyisoprene___.__...-_...-._.._.-_-- 73-88-Y 
Technical Phosvel (Phosphate Insecticide) 73-S89-—M 
3,5-dinitrosalicylic acid; Salfuride 50.4% Concentrate 73-88-Z 
TO-S material (intermediate) and plastic stabilizers_.._.._____ 73-S8-AA 
Truck chassis, automobiles... <2 20.0 enc cnce cccce eee se 73-89-N 
Tungeten alloy | parte. occcdussnuses wat cdedlicncn sccasseeusos 73-89-O 


73-S8-BB 
White nylon staple fibers, white acrylic staple fibers, and white 
polyester staple fibers; all the foregoing either crimped or 
uncrimped and cut to variable specified lengths__.____________- 73-88-—CC 
Wire and cable, electrical conductor 73-89-P 
73-79-Q 
73-88-DD 
Wool (006...-. 6s nn ncn BER ES SE IRK-SE 5 Lh mcd 73-88-EE 
Approvals under sec. 22.6, Customs Regulations : 
73-88-1, 2 


Foreign currencies; rates of exchange for countries listed in sec. 
16.4(d), Customs Regulations, for the period March 12 through 16, 


Liability of vessel entry bond for foreign vessel repairs, U.S. District 
Court decision 


Refrigerators, freezers, other refrigerating equipment, and parts 
thereof from Italy; notice of countervailing duties to be imposed ; 
sec. 16.59(f), C.R. amended 


Court of Customs and Patent Appeals 


C.A.D. No. 
Northam Warren Corp., Alltransport, Inc., et al., v. The United States: 
Pearl essence ; classification 


The United States v. Baylis Brothers Co., No. 5413: 
On motion of appellant, decision of November 11, 1971, Modified and 
appeal remanded. 


Customs Court 
Air mattresses, vinyl; india rubber by similitude, manufactures of, C.D. 4413 
Appeal to U.S. Court of Customs and Patent Appeals (p. 65); appeal: 
5534—“Grand Banks” pleasure boat, reappraisement of, A.R.D. 311 





INDEX 
Bags, rayon net shopping; textile articles, other, C.R.D. 73-8 


Construction : 

Tariff Act of 1930: 
Par. 1537(b), C.D. 4413 
Par. 1539(b), C.D. 4418 
Par. 1559(a), C.D. 4413 

Tariff Schedules of the United States: 
Item 389.60, C.R.D. 73-8 
Item 389.70, C.R.D. 73-8 
Item 774.60, C.R.D. 73-8 


Definition (see Words and phrases) 


India rubber by similitude, manufactures of; air mattresses, vinyl, C.D. 4413 
Inflatable air mattresses; similitude to manufactures of india rubber, C.D. 4413 


Judgment in appealed case (p. 65) ; appeal: 
5522—Phonograph records; reappraisement of; constructed value, A.R.D. 
306 


Legislative history : 
Bureau of Customs: 
Letter, C.L.E. 743/62, 1962, C.D. 4413 
Ruling, C.1I.E. 331/57, 1957, C.D. 4413 
Tariff Classification Study, Explanatory and Background Materials, 1960, 
schedule 7, C.D. 4413 


Mattresses, vinyl air; synthetic resin, chief binding agent, C.D. 4413 
Motion to suspend under test case; test case, motion to suspend under, C.R.D. 
73-8 


Plastics; articles of; rayon net shopping bags, C.R.D. 73-8 

Rayon net shopping bags; plastics, articles of, ©.R.D. 73-8 

Shopping bags, rayon net; textile materials of man-made fibers, articles of, 
C.R.D. 73-8 


Similitude to manufactures: of india rubber; inflatable air mattresses, C.D. 4413 
Synthetie resin, chief binding agent; mattresses, vinyl air, C.D. 4413 


Test case, motion to suspend under; motion to saspend under test case, C.R.D. 
m9 
to-e 


Textile: 
Articles, other ; bags, rayon net shopping, C.R.D. 73-8 ; 
Material of man-made fibers, articles of; shopping bags, rayon net, C.R.D. 


-o @ 
to-c 


Words and phrases: 
Calcium carbonate, C.D, 4413 
Fillers, C.D. 4413 





INDEX 71 


Tariff Commission Notices 


Workers’ petitions for determinations under the Trade Expansion Act of 1962; 
notices of investigations: 
Freeport, Maine, plant of Kayser-Roth Shoes Div., Kayser-Roth Corporation, 
Ney York, New York; p. 67. 
Gold Star Hat and Cap Company, Inc., New York, New York; p. 66. 
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The FEDERAL REGISTER ... 


publishes daily the full text of Presi- 
dential Proclamations, Executive 
Orders, and Reorganization Plans, 
together with Federal agency 
rules, regulations, notices, or 
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eral applicability and legal 

effect. 
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